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BOARD OF EXAMINERS 


Preliminary Statement 


The Board of Examiners appeals from a judgment of 
the United States District Court for the Southern District 
of New York (Pollack, J.) entercd on July 7, 1976 (the 
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‘‘Judgment’’) without a trial, over the opposition of the 
Board of Examiners, and without any showing that such 
relief was necessary to protect any federally recognized 
right or achieve any federal goal. That Judgment, among 
other things, imposed far-reaching restraints upon the 
Board of Examiners’ ability to carry out its statutory 


’ 


responsibility to ‘‘prepare and administer’’ examinations 
for the selection and licensing of supervisory personnel in 
the New York City school system. These restraints were 
imposed in the guise of making minor ‘‘modifications’’ in 
a permanent plan for a comprehensive system of new 
plenary supervisory examinations (the ‘‘ Permanent Plan’’) 
which had been developed and agreed to by all parties in 
accordance with the Final Judgment on Consent entered 
July 12, 1973 (Mansfield, J.) and which had been approved 
by the district court (Tyler, J.) by order entered March 25, 
1975. In fact, the Judgment appealed from did not 
‘““modify’’ the Permanent Plan; rather it vacated the Per- 
manent Plan in its entirety and substituted in its place 
a revised plan for licensing (the ‘‘Revised Plan’’) which 
had been prepared by defendants Board of Education and 
Chancellor after discussions with plaintiffs, but without 
the participation of the Board of Examiners and over its 
objection. 


Issues Presented for Review 


1. Should the Judgment appealed from be vacated and 
this case be dismissed in its entirety because of the inter- 


vening decision of the United States Supreme Court in 
Washington v. Davis, « ‘' S.L.W. 4789 (U.S. June 7, 1976), 
which held that in order to make out an employment dis- 


crimination case brought under the United States Constitu- 
tion but not under Title VII of the Civil Rights Act of 
1964, it is necessary to prove that defendants had ‘‘a 
racially discriminatory purpose’? and that proof that an 
examination had a racially disproportionate impact is not 
sufficient to make out such a case, and expressly noted the 
Supreme Court’s disagreement with this Court’s decision 
(No. 71-2021, 458 F.2d 1167, decided April 5, 1872) holding 
to the contrary in affirming the issuance of a preliminary 
injunction herein? 


2. Was it error for the district court to require de- 
fendant Board of Examiners to administer the Revised 
Plan for selecting and licensing supervisors in the New 
York City school system and to prohibit the Board of 
Examiners from preparing and/or administering any other 
means or method of selecting and/or licensing supervisors, 
where: 


(a) The Revised Plan was developed by defendants 
Board of Education and Chancellor, together with plain- 
tiffs, despite the fact that New York State law mandates 
that the Board of Examiners has exclusive control over the 
preparation and administration of examinations for all ped- 
agogical and supervisory personnel in the New York City 
school system? 


(b) The effect of the Revised Plan will be fundamen- 


tally to alter New York State’s constitutional and statutory 


scheme by (i) interfering with the Examiners’ duty of de- 
termining the fitness of candidates for supervisory posi- 
tions, (11) eliminating the ststutory requirement that each 
candidate for such a supervisory position pass an ‘‘objec- 
tive examination”’, and (iii) eliminating the statutory re- 
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quirement that before a person may serve as a supervisor 
in the New York City school system, that person must first 
have satisfied the edueation and expetience requirements 
promulgated for that position and have passed an objective 
examination prepared and administered by the Board of 
Pxaminers? 


(c) The Board of Examiners did not consent to the 
entry of the Judgment appealed from, no trial was had and 
the effect of that Judgment is to impose substantial re- 
straints upon the Board of Kxaminers going well beyond 


those agreed to in the prior judgment? 


(d) All parties agreed at the time of the entry of the 
Mareh 25, 1975 Order approving and incorporating the 
Permanent Plan as part of the Final Judgment that the 
Permanent Plan was a constitutional means of selecting 
and licensing supervisory personnel in the New York City 
school system? 

(e) The Revised Plan does not require job analyses as 
a prerequisite to the preparation of future supervisory 
selection and licensing procedures, although such job anal- 


yses were specifically called for by this Court? 


(f) None ef the reasons advanced by defendants Board 


of Education and Chancellor or by plaintiffs for seeking 


the ‘‘modification’’, and thus the substitution of the ‘‘Re- 
ised Plan’’ for the ‘*Permanent Plan’’, constitutes new 
and unforeseen changed conditions, and no showing was 
made that the Permanent Plan subjected anyone to oppres- 


sive hardship or grievous wrong? 


(g) Defendant Board of Education previously took an 


inconsistent position in this case in 1973 and 1974 when it 


ov 


argued in the distriet court and in this Court that a super- 
Visory eXaiiination system which would permit a candidate 
to Le licensed only after complying with the promulgated 
education and experience requirements for that super- 
Visory position andl pees an on-the-job evaluation would 
violate the requirements of New York State’s Constitution 


and its Edueation Law? 


(h) The Board of Education and Chancellor have ‘un- 
clean hands”? since they have failed and refused to carry 
out in good faith their obligations under the Permanent 


Plan? 


3. Was it error for the district court to refuse to re- 


quire that all parties adhere to the Permanent Plan where: 
| I 


(a) All parties in this action had over a period of al- 
most three years jointly developed and agreed upon the 
Permanent Plan for new supervisory examinations and 
had submitted it to the distriet « | as being consonant 
with the requirenients of New York State law and the re- 


quirements of the United States Constitution? 


(b) The Board of Eraminers is the agency specifically 


created by New York State law to prepare and administer 
all examinations for supervisory personnel in the New 
York City school system and it wished io proceed with the 
preparation, and = subsequently, the administration of 
supervisory exXaniinations and issuance of licenses pur- 


suant to the Permanent Plan? 


(c) Over a year had passed since the entry of the March 
25, 1975 Order and the Board of Edueation had still not 
taken the initial step to permit implementation of the Per- 


manent Plan sinee it had failed and refused to adopt three 
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prototype job analyses and, unless those prototypes were 
adopted, no further job analyses could be prepared, and 
no supervisory examinations could be prepared and ad- 
ministered? 


Statement of the Case 


This action was commenced in September 1970 by the 
filing of a complaint alleging that prior examinations pre- 
pared and administered by defendant Board of Examiners 
for selection and licensing of supervisors in the New York 
City school system discriminated against blacks and Puerto 
Ricans in violation of the Fourteenth Amendment and 
failed to accord with the requirements of New York State 
law. The complaint sought to enjoin the Board of Exam- 
iners from giving such examinations to determine the 


: 


‘‘merit and fitness’’ of applicants ‘‘. .. which ha[d] not 
been prepared and validated in aceordance with the latest 
standards of professional psychological testing .. .’’ and 


the requirements of New York law (1-34-35a).* 


Plaintiffs’ Preliminary Injunction Motion 


Plaintiffs moved for a preliminary injunction and, in 
connection with the motion, the district court ordered de- 
fendants to gather statistics regarding the comparative 
pass/fail rate of blacks, Puerto Ricans and whites during 
the preceding seven years. 330 F. Supp. 203, 209. On the 
basis of that data the court found a substantial disparity in 
the examination performances of blacks and Puerto Ricans 
compared to whites, and held that this disparity evidenced 


* Numbers followed by ‘‘a’’ in parentheses or brackets refer to 
volume and page of the Joint Appendix. 
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a prima facie case f de facto discrimination. Despite its 


finding that no purposeful or intentional discrimination was 
practiced, the district court also held the Examiners’ tests 
violated the Constitution, unless a ‘‘strong showing’? was 
made by the Examiners that the tests were job-related. The 
court then concluded that the Examiners failed to meet 
this ‘Sheavy burden’? and issued a preliminary injunction 
(I1-257-259a) barring the administratien of a particular 
scheduled examination or any other examination until the 
Examiners revised their tests to meet the standards articu- 


lated in the court’s decision.* 330 F. Supp. 203. 


On appeal, this Court affirmed the entry of the prelimi- 
nary injunction (Appeal No. 71-2021, 458 F.2d 1167, decided 
April 5, 1972). Basically, this Court agreed with the dis- 
trict court’s legal analysis and concluded that the district 
eourt did not abuse its discretion and was not clearly er- 
roneous with respect to its factual findings and concelu- 


sions.** 


Both Judge Mansfield in his decision on the preliminary 
injunction (330 F. Supp. at 224) and this Court in its af- 
firmance (458 F.2d at 1179) expressed the expectation that 
new examinations would be speedily developed by the 


Examiners as a result of this ease. 

* Throughout the proceedings in the district court leading to the 
entry of a preliminary injunction, and then on appeal to this Court 
from that order, the Board of Education took a neutral stance and 
did not defend. Its position was that since supervisory examinations 
were “the sole statutory responsibility” of the Board of Examiners, 
it, rather than the Board of Education, should defend (1-70la, 763- 
764a). The Board of Education has never answered plaintiffs’ com- 
plaint. 


**In a number of places in this Court’s 1972 decision, it was 
stressed that not ali members of this Court’s panel might have made 
the same factual findings or drawn the same inferences. See 458 F.2d 
at 1173 (regarding the “racially discviminatory effect” of the tests) 
and at 1175 (regarding the job-relatedness issue). 


The 1973 Consent Judgment 


Following this Court's 1972 decision, the Board of 
Examiners moved in the district court on June 1, 1972 
modify the preliminary injunction, m accordance with its 
terms (11-259a), to permit the development and adminis- 
tration of new examinations pursuant to a proposal sub- 
mitted therewith (1-46-63a). On the return date, Judg. 
Mansfield, asserting that the parties were more knowledge- 
able than the court about the creation of future test pro- 
cedures, urged both sides to make a serious effort to reach 
agreement on a plan for new examinations (1-114-116a, 
124a). 


Thereafter, the parties commenced settlement discus- 


sions which almost one year later led to the execution of a 
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Stipulation of Settlement by plaintiffs and defendants 
Board of Examiners and Chancellor of the City School 
District (1-126-155a). Pursuant to the terms of that Stipu- 
lation of Settlement, a Final Judgment on Consent was 
entered on July 12, 19738 with respect to defendants Board 
of Examiners and Chaneellor (the ‘‘Consent Judgment’) 
(J-251-259a). Simultaneously, the district court entered a 


parallel order with respect to defendant Board of Eduea- 


tion which had refused to agree to the settlement* (1-260- 
267a). 


* Because the Board of Education had failed to answer the com- 
plaint, yet refused to join ir the Stipulation of Settlement. plaintiffs 
moved for a default judgment against the Board (1-169-190a). While 
the district court was not willing to enter a default judgment ( [-200- 
208a), it did enter the parallel order referred to above. The Board 
of Education appealed trom that parallel order and this Court af- 
firmed. (Appeal No. 73-2320, 496 F.2d 820, decided April 12, 1974). 
The Board of Education vigorously argued in both the district court 
and this Court that the “interim” system of on-the-job performance 
evaluations authorized by the Consent Judgment violated New York 
State law (1-203-204a, 238-242a, 628-629a, 703a). 
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The Stipulation of Settlement and the Consent Judg- 
ment called for a two part setilement (1-617-618a, 621 
624a). Part one provided for an ‘‘interim’’ system 
for the selection and licensing of supervisors essentially 
through on-the-job performance evaluations condueted by 
the Board of Examiners. Thus, supervisors appointed on 
an acting basis in accordance with the preliminary injune- 
tion (11-258-259a) could expeditiously be evaluated and 
obtain liccuses without passing the customary plenary 
examination.” Part two was an undertaking by the Board 
of Examiners and plaintiffs to continue settlement di 
cussions through a task foree of their representatives in 


order to, in the words of the Stipulation of Settlement, 


**).. develo[p] and recommen[{d] a new comprehensive 
supervisory selection system for the New York City 
School System which will provide for the selection of 
supervisors In the future on the basis of ‘merit and 


fitness’ and without unlawful discrimination. 
(1-127-128a) 


Both the Stipulation of Settlement (1-128a, 132a, 154-136a, 


7 t+ 


158a) and the Consent Judgment (1-254a, 256-259a) CN 


yressly contemplated that, at a subsequent time, the ‘‘in- 
: ! { 


terim’’ system would be phased out and would be replaced 
by a permanent plan for a comprehensive system of plenary 
examinations, which plan would be incorporated as part of 


the Consent Judgement. 


fact, over 1,100 supervisors have to date been lice 
h this “interim” system, many of them members of plaintiffs’ 


class ( 1-696a). 


** See especially pars. VII, VIII, IX, X and XIV of the Consent 


Judgment. 
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The Permanent Plan for Plenary Examinations 


Thereafter, the task force continued discussions in an 
effort to arrive at an agreement upon the terms of a per- 
manent plan for plenary examinations. Finally, on May 
24, 1974, after hundreds of hours of negotiations and pub- 
lic and private meetings (I-202a, 214a, 459a-5, 622a, 704- 
705a), the parties submitted to the district court the Per- 
manent Plan which was acknowledged by all parties as 
having been developed by, and agreed to, by all parties 
(1-272-280a). Plaintiffs’ counsel expressly stated at that 
time that the Permanent Plan had been agreed upon by 
them, except for two unresolved issues (I-276-277a) which 


the parties agreed to submit to the court for resolution.* 


During the proceedings to resolve the two open issues, 
the parties continued to adhere to their agreement upon the 
Permanent Plan. Thus, when defendants moved, by notice 
of motion dated December 20, 1974, ior an order approving 
the Permanent Plan, incorporating it as part of the Consent 
Judgment and permitting the administration of new super- 
visory examinations, pursuant to it, the Plan as initially 
submitted in May 1974 was not changed, except to set forth 


defendants’ proposed solution to the two unresolved is- 


sues** (1-307-348a}. Defendants did not change any aspect 


* The two issues which the parties were unable to agree upon, 
and which the court later resolved, did not pertain to the nature and 
scope of future supervisory examinations. Those issues were: (1) 
provisions regarding reporting by defendants to plaintiffs during the 
course of implementing the new Permanent Plan; and (2) a proce- 
dure for selecting consultants to be used by defendants to undertake 
certain functions under the Permanent Plan. 


** Thus, the Permanent Plan annexed to defendants’ motion iden- 
tified consultants of defendants’ choosing and included defendants’ 
proposed reporting requirements (1-321-322a, 337-340a). 


of the Permanent Plan, even those parts which went well 
beyond the requirements of law and which were ineluded 
originally because of compromises arrived at during nego- 


tiations with plaintiffs (1-314-315a, 316-340a, 705-706a). 


Likewise, plaintiffs’ January 3, 1975 motion seeking res- 
olution of the two unresolved issues in their favor expressly 
stated that they ‘*... submitted the Plan in exactly the form 
previously furnished to the Court, except for the contested 
provisions on consultants and reporting’? (1-349a). Plain- 
tiffs’ motion papers reiterated that they had agreed upon 
the Plan whieh had been jointly submitted in May 1974 and 
that the Plan was the basis for non-discriminatory, job- 


related examinations (1-348-349a), 


At the hearing held with respeet to the twe motions on 
January 14, 1975, plaintiffs reaffirmed that they had agreed 
upon the Permanent Plan initially submitted in May 1974. 


Thus, for example, plaintiffs’ counsel stated: 


‘The interest the plaintiffs have is in getting a valid 
and nondiscriminatory licensing system as soon as pos- 
sible and to that end we have striven very hard to reach 
an agreement on the basic guidelines and have cor 
curred in this basie plan’? (1-459a-1-460a). 


The March 25, 1975 Order 


On March 25, 1975 the distriet court entered an Order 
Modifying Final Judgment and Order (the ‘March 25, 1975 
Order’’) (J-506-588a) which (a) approved the Permanent 
Plan submitted by the parties in May 1974 (with additions 
relating solely to the two previously unresolved issues), 


incorporated it as part of the Consent Judgment and au- 
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thorized defendants to prepare and administer examina- 
tions pursuant to it and thereafter issue licenses based upon 
the results of such examinations;* and (b) because the 
Board of Education had previously agreed to be bound by 
he Consent Judgment, made that Judgment applicable to 
all the parties in the action.** No party appealed from the 
March 25, 1975 Order. 


* Thus, the March 25, 1975 Order prov ides in part: 


“Wuereas, all parties herein agreed upon a Plan for such 
plenary examinations, except that they did not agree on the 
nethod for choosing the consultants to be used by defendants 
under the Plan and they did not agree upon a reporting provi- 
sion, and they submitted the Plan to this court on May 24, 1974; 


* * * 

VI. The Plan for a comprehensive system of plenary exam- 
inations for supervisors in the New York City School System 
which was annexed as an exhibit to the affidavit of Murray 
Rockowitz, sworn to December 20, 1974, and a copy of which 
is annexed hereto and made a part hereof (the “Plan”’), is ap- 
proved as herein modified, and, notwithstanding any other pro- 
vision in the July 12, 1973, Judgment and Order, defendants are 
permitted and authorized to develop examinations for supervi- 
sory positions and thereafter to administer and conduct. such 
examinations, to process and grade such examinations, to pro- 
mulgate eligible lists and to issue licenses based upon such exam- 
inations, all in accordance with that Plan,” (Emphasis added.) 
(1-507a, 509a) 


The only “modifications” or changes in the Permanent Plan made 
by the district court related to one of the previously unresolved issues, 
Lé., reporting provisions. 


** Thus, the March 25, 1975 Order also provides : 


“WHEREAS, the court has received a letter dated March 10, 
1975, irom the Board of Education [1-504a] indicating its con- 
sent to the entry against it of the Final Judgment of July 12, 
1973, previously entered against the Board of Examiners ; 

+ © & 

IV. As of the effective date of this Order, the provisions of 
the Final Judgment of July 12, 1973, as modified. shall apply 
fully to all of the defeadants, and all the defendants shall be 
bound thereby.” (I-508-509a) 


Defendant Board of Education Failed to Carry Out 
Its Responsibilities Under the Permanent Plan 


The Permanent Plan set forth a two step process of 
examination procedures whereb: uceessfnl candidates 
would receive permanent licenses. That process was accu- 
rately summarized in the affidavit ¢ Examiner Murray 
Rockowitz, sworn to April 19, 1976, submitted to the court 
below: 


By its terms, the Plan ‘outlines a procedure 
for the development of examinations by the Board of 
Examiners to fulfill its statutory responsibility’ to pro- 
vide ‘objective’, non discriminatory examinations to 
determine ‘merit and fitness’ (Plan, p. 1). The new 
examination procedures are to be a two-step process, 
First, a ‘Step 1’ plenary examination will be adminis- 
tered to all applicants to sereen out ‘those who fail to 
meet levels of minimum acceptable performance’, Per- 
sons who pass will receive a provisional license. This 
examinati » be prepared by the Board of Exam- 
iners based . jon a job analysis of the supervisory posi- 
tion prepared by the Board of Edueation. Second, a 
‘Step 2° on-the-job performance evaluation will be ad- 
ministered by the Board of Examiners to persons who 
have a provisional license and who serve on the job in 
a position for one year. Those who are successful are 
to receive a permanent license, 


20, Initially, the Plan requires the Board of Exam- 
iners, utilizing an independent consulting firm, Devel- 
opment Dimensions, Ine., to prepar Step 1 examina- 
tions for three prototypical supervisory positions. Be- 
fore those prototype examinations can be prepared, 


however, prototype job analyses are to be developed 
by the Board of Kdueation utilizing its independent 
consulting firm, American Institutes for Research. 
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Both the prototype job analyses and the prototype 
Step 1 examinations are then to serve as models to 
aid in the preparation of analyses and examinations for 
each supervisory position.’’ (1-624-625a) 


As noted above, the terms of the Permanent Plan per- 
taining to the nature and scope of these future supervisory 
examinations had been finalized by as early as May 1974 
when the Plan was initially submitted to the district court. 
By December 1974 the Board of Education ad retained 
American Institutes for Research (‘‘AIR’’), its consultant, 
and by ‘‘the Spring of 1975”’ the three prototype job anal- 
yses had been turned over to the Board of Education by 
AIR (1-3886a, 782a). Yet, inany months went by without 
the Board of Education formally adopting and delivering 
those job analyses to the Board of Examiners (1-654-635a, 
782-783a) so that the prototype Step 1 examinations could 
be developed. 


After repeated attempts by the Board of Examiners to 
seeure action from the Board of Education without the 
necessity for judicial intervention (1-634-637a), in January 
1976 defendant Board of Examiners requested and Judge 
Pollack held a pre-motion conference vith regard te de- 
fendant Board of Examiners’ complaint that defendants 


Board of Education and Chancellor were not diligently pro- 


ceeding to carry out their responsibilities under the Per- 
manent Plan. Counsel for defendants Board of Education 
and Chancellor represented to Judg Pollack at that time 
that their clients were proceeding in good faith but needed 
additional time, and Judge Pollack adjourned the pre-mo- 
tion conference for six weeks in order to permit them to 
sarry out their initial responsibilities under the Permanent 


Plan (1-638-639a). 
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In March 1976, at the second pre-motion conference, 
counsel for defendants Board of Education and Chancellor 
announced to the district court that, instead of implement- 
ing the Permanent Plan, as they had previously agreed and 
represented, those defendants wished to move to ‘‘modify’’ 
the Consent Judgment and March 25, 1975 Order in order 
to substitute a different plan for supervisory selection and 
licensing which would do away with the requirement that 
job analyses he prepared (I-639a). 


The Motions to “Modify”, and to Implement, the 
Consent Judgment and the March 25, 1975 Order 


In April 1976, still without haviag carried out their re- 
sponsibilities under the Permanent Plan, defendants Board 
of Education and Chancellor moved to ‘modify’? the Con- 
sent Judgment and March 25, 1975 Order to delete author- 
ization to prepare and administer supervisory examinations 
pursuant to the Permanent Plan and to substitute the ‘‘Re- 
vised Plan’? which had been prepared by defendants Board 
of Education and Chancellor, after discussions with plain- 
tiffs’ counsel (I-581-613a). The Revised Plan provides for 
a selection and licensing system totally unlike that set forth 
in the Permanent Plan which had been agreed to by all of 
the parties and approved by the district court in the March 
29, 1975 Order (cf. I-513-538a with 1-583-590a). 


Thereafter, also in April 1976, defendant Board of Ex- 
aminers formally moved to implement the Permanent Plan 
in accordance with its terms (1-615-646a). 


On June 1, 1976, the return date of the two motions, 


jlaintiffs’ counsel again conceded that the Permanent Plan 
o 
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set forth a constitutional system for selection and licensing 
(1-907-908a). Nevertheless, Judge Pollack held, from the 
Bench, without any trial or evidentiary hearing, and with- 
out making any findings of fact, that the motion of the 
Board of Education and Chancellor to ‘‘modify’’ would be 
granted with one revision and that a judgment to such effeet 
should be settled (1-929-931a, 945a). Thereafter, on July 7, 
1976, the district court entered the Judgment from which 
defendant Board of Examiners appeal (1-947 38a). 


On June 7, 1976 the Supreme Court of the United States 
rendered its decision in Washington vy. Davis, 44 U.S.L.W. 
4789, in which it held that this Court’s decision affirming 
the entry of a preliminary injunction in this case had been 


erroneously decided. 


ARGUMENT 


The Consent Judgment Herein Should Be Vacated 
and This Case Dismissed in Its Entirety Because of 
the United States Supreme Court’s Decision in Wash- 
ington v. Davis. 


The Supreme Court’s decision in Washinyton v. Davis, 
44 U.S.L.W. 4789 (June 7, 1976), effectively reversed the 
predicates upon which a preliminary injunction was granted 
by the district court in this case and affirmed by this Court. 
330 F. Supp. 203 (1971), aff’d, 458 F.2d 1167 (1972). The 
Supreme Court held in Washington v. Davis that, absent 
proof of purposeful discrimination, a test which had a ra- 
cially disproportionate impact is not unconstitutional be- 
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cause an intent to discriminate must be shown to establish a 
constitutional violation under the Equal Protection Clause. 
Thus, while the courts in this case, in interpreting the 
Equal Protection Clause of the Fourteenth Amendment, 
held that a racially disproportionate impact of a test estab- 
lished a prima facie case of racial discrimination, even 
though there was no intent to discriminate, the Supreme 
Court in Washington held that a test which disproportion- 
ately affects minorities is not unconstitutional unless a 
“racially discriminatory purpose”? is proven. In view of 
the Washington decision, the Consent Judgment here— 
which was based upon this Court’s prior decision to the 
contrary—should be vacated and, in view of the drastic 
changes which have occurred during the pendency of this 


case, it should be dismissed in its entirety.* 

* There can be no question that the Supreme Court’s enunciation 
of the governing law in H’ashington v. Davis can properly be raised 
before this Court on this appeal. It has long been recognized that 
an appellate court must apply the law in effect at the time of its deci- 
sion even if the law was different at the time of the lower court's 
decision. See e.g., Ziffrin, Inc. v. United States, 318 US. 13,78 
(1943): Vandenha v. Owens-Illinois Glass. Co., 311 U.S. 538 
(1941) ; Car; 7 N. Wabash Ry Ca., 309° U.S. 23, 27 (1940) - 
United States v. Chambers, 291 U.S. 217 (1934): United States v. 
Schooner Peggy, 5 U.S. (1 Cranch) 103, 110 (1801). Thus, in 
Schooner Peggy. the Supreme Court held: 


“ 


. if subsequent to the judgment and before the decision of 
the appellate court, a law intervenes and positively changes the 
rule which governs, the law must be obeyed, or its obligation 
denied. ... In such a case the [appellate] court must decide 
according to existing laws, and if it be necessary to set aside a 
judgment, rightful when rendered, but which cannot be affirmed 
but in violation of law, the judgment must be set aside.” 


Moreover, even though an appellate court may have previously de- 
cided an issue, if the law has changed, it should reverse its initial de- 
cision during a subsequent appeal of the case. See @.g., Jones v. 
Schellenberger, 225 F.2d 784, 790-791 (7th Cir. 1955), cert. denied, 
350 U.S. 989 (1956); McComb v. Crane. 174 F.2d 646 (5th Cir. 
1949) (reversing a judgment on a second appeal because of an inter- 
vening Supreme Court decision changing the law). Cf. Perrone v. 
Pennsylvania R.R. Co., 143 F.2d 168 (2nd Cir. 1944), 
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A. Washington v. Davis effectively reversed the 
preliminary injunction decisions in this case 


In view of the Washington holding, the rulings in this 
ease on plaintiffs’ motion for a preliminary injunction must 
be overturned. 


1. The Decision in Washington v. Davis 


In Washington vy. Davis, plaintiffs claimed that their 
applications to become police officers were rejected because 
of a discriminatory personnel test. No claim of intentional 
or purposeful discrimination had been made; instead it was 
simply asserted that the test bore no relationship to job 


performance and had a discriminatory effect against blacks. 


On cross-motions for summary judgment, the district 
court found that, although the test may not have been 
properly validated and may have had a discriminatory im- 
pact on blacks, it was not unconstitutional. Davis v. Wash- 
ington, 348 F. Supp. 15 (D.D.C. 1972). 


On appeal, the Court of Appeals for the District of 
Columbia Circuit, applying the standards set forth in 
Griggs v. Duke Power Co., 401 U.S. 424 (1971), for em- 
ployment discrimination cases brought under Title VI of 
the Civil Rights Act of 1901,* reversed. Davis v. Washing- 
ton, 512 F.2d 956 (D.C. Cir. 1975). 


In turn, the Supreme Court reversed the D.C. Cireuit’s 


decision. The Court held that in eases brought under the 


* Griggs held that under Title VIT proof of a test's discriminatory 
effect is sufficient to establish a violation without proof of intent to dis- 
criminate, unless it is proven by the defendant that the test is job- 
related. 


ag 


Constitution—as distinguished from Title VII—the stand- 
ards enunciated in Griggs are not applicable. 44 U.S.L.W. 
at 4791, 4794. The Court noted that under Title VII, plain- 


tiffs may succeed by ‘*... focus[ing] solely on the racially 


differential impact of the challenged hiring ... practices’’, 
but that ‘‘[{t]his is not the constitutional rule’’, 44 U.S.L.W. 
at 4792. Rather, the Court held that under the Constitution 
the plaintiff has the burden of establishing that the prac- 


tices reflect a racially discriminatory purpose or intent: 


‘*'Ojur cases have not embraced the proposition that 
a law or other official act, without regard to whether it 
reflects a racially discriminatory purpose, is unconsti- 
tutional solely because it has a racially disproportion- 
ate impact.’’ 44 U.S.L.W. at 4792 (Emphasis in origi- 
nal). 


* * * 


“TWe have not held that a law, neutral on its face and 
serving ends otherwise within the power of government 
to pursue, is invalid under the Equal Protection Clause 
simply because it may affect a greater proportion of 
one race than of another. Disproportionate impact is 
not irrelevant, but it is not the sele touchstone of an 
invidicus racial discrimination forbidden by the Con- 
stitution. Standing alone, it does not trigger the rule 
[citation omitted] that ~acial classifications are to be 

hjected to the strictest scrutiny and are justifiable 
only by the weightiest of considerations.’’ 44 U.S.L.W. 


The Court further explained that the test’s purpose—to 
determine whether prospective police officers have a certain 
level of verbal skill—was sufficient to justify the test, even 


though more blacks than whites may have failed it: 


‘*As an initial matter, we have difficulty understanding 
how a law establishing a racially neutral qualification 
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for employment is nevertheless racially discriminatory 
and denies ‘any person equal protection of the laws’ 
simply because a greater proportion of Negroes fail to 
qualify than members of other racial or ethnie groups. 
* ~ * 
[I]t is untenable that the Constitution prevents the 
government from secking modestly to upgrade the com- 
municative abilities of its employees rather than to be 
satisfied with some lower level of competence, par- 
ticularly when the job requires special ability to com- 
municate orally and in writing.’’ 44 U.S.L.W. at 4794. 
The Court concluded that ‘‘the test is neutral on its face and 
rationally may be said to serve a purpose the government 


is constitutionally empowered to pursue.’’? Id. 


Finally, the Supreme Court specifically held that this 


Court’s decision on the preliminary injunction motion in 


this case was erroneous. Thus, Mr. Justice White’s Opinion 
of the Court held: 


‘‘[VJarious Courts of Appeals have held in several 
contexts, including public employment, that the sub- 
stantially disproportionate racial impact of a statute 
or official practice standing alone and without regard 
to discriminatory purpose, suffices to prove racial dis- 
crimination violating the Equal Protection Clause ab- 
sent some justification going substantially beyond what 
would be necessary to validate most other legislative 
classifications.’ ...[T]o the extent that these cases 
rested on or expressed the view that proof of diserimi- 
natory racial purpose is unnecessary in making out an 
equal protection violation, we are in disagreement. 

n.12. Cases dealing with public employment include: Chance v. 
Board of Examiners, 458 F.2d 1167, 1176-1177 (CA 2 1972). 

2” 44 U.S.L.W. at 4793-4794. 


This holding led Mr. Justice Brennan in his dissenting 


opinion to conclude that the Supreme Court had ‘‘effee- 


tively reversed’’ each of the lower court decisions listed 


in footnote 12 of the Opinion of the Court. 44 U.S.L.W. 
at 4796. 


2. The Impact of Washington v. Davis 


The holding in Washington effectively reversed the 
prior decisions by the district court and this Court on the 
preliminary injunction motion in this ease. As shown be- 
low, those decisions erroneously applied the rules pre- 
viously enunciated in Griggs for Title VIT eases. Conse- 
quently, the courts permitted plaintiffs to succeed on their 
preliminary injunction motion solely by presenting proof 
that the Examiners’ tests resulted in a disproportionate 
rate of failures for blacks and Hispanies, despite a finding 


that no intentional discrimination existed. 


Solely as a result of statistical proof, the district court 
and this Court concluded that the Examiners’ tests had 
‘*... the de facto effect of discriminating significantly and 
substantially ...’’ against plaintiffs. 330 F. Supp. at 214, 
aff'd, 458 F.2d at 1172-1173, 1176 (showing was made of a 
statistical ‘‘disparity of sufficient magnitude to amount to a 
prima facie case of invidious de facto discrimination’’). 
3ut although they also found that sueh discrimination was 
not purposeful, they ruled that a Fourteenth Amendment 
violation could still be established. Thus, as this Court held 
in its 1972 decision: 

‘*Concededly, this case does not involve intention- 
ally discriminatory legislation [citation omitted], or 
even a neutral legislative scheme applied in an inten- 
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tionally discriminatory manner [citation omitted]. 
Nonetheless, we do not believe that the protection af- 
forded racial minorities by the fourteenth amendment 
is exhaasted by those two possibilities.’’ 458 F.2d at 
1175. See also 330 F. Supp. at 215. 


As shown above, this very reasoning and result were re- 
jected by the Supreme Court in Washington v. Davis. 


Then, based solely upon the statistical disparity in pass- 
fail rates, the district court and this Court shifted the bur- 
den to ths Examiners to make a ‘‘strong showing’’ that its 
tests were job-related. Thus, although the district court 
held that Griggs was ‘‘not controlling’’, 330 F. Supp. at 
215, it went on to enunciate and apply the Griggs standard: 


‘‘We are satisfied that where, as here, plaintiffs 
show that the examinations result in substantial dis- 
crimination against a minority racial group qualified 
to take them, a strong showing must be made by the 
Board that the examinations are required to measure 
abilities essential to performance of the supervisory 
positions for which they are given.’’ 330 F. Supp. at 
216. (Emphasis in original.) 


Moreover, this Court in 1972 held: 


‘‘TOJnce such a prime facie case was made, it was ap- 
propriate for the district court to shift to the Board 
a heavy burden of justifying its contested examine- 
tions by at least demonstrating that they were job- 
related. ... [O]nce discrimination has been found, it 
would be anomalous at best if a public employer could 
stand back and require racial minorities to prove that 
its employment tests were inadequate at a tirae when 
this nation is demanding that private employers in the 
same situation come forward and affirmatively demon- 
strate the validity of such tests. See Title VII of the 


°° 
“~ 


Civil Rights Act of 1964...: Griggs v. Duke Power Co. 
... The anomaly would only be emphasized by the 
recent passage of the Equal employ: ent Opportunity 
Act of 1972, which broadened Title VII to include state 
and city publie employers.”’ 458 F.2d at 1176-1177. 
(Emphasis added.) * 


Yet, the Supreme Court, in Washingion v. Davis, ap- 
proved the very situation which this Court in 1972 held to 
be ‘‘anomalous’’ sinee it expressly rejected the application 
of the Griggs-Title VII standards to Fourteenth Amend- 


ment cases such as this one. 


In short, Washington v. Davis teaches that plaintiffs 
had the burden of proving that the examinations in ques- 
tion here purposefully discriminated against minorities 
Sut the findings in this case show that no such purpose- 
ful discrimination existed here. Accordingly, this Court 


should now reverse its 1972 decision and vacate the Con- 


sent Judgment.** 


* The instant case was brought under the Fourteenth Amendment 
to the United States Constitution. At the time it was commenced in 
1970 Title VII did not apply t Despite 
the amendment to Title I in . plaintiffs made no attempt to 
amend their complaint to add < "IT claim until September 1975, 
over two years after the July 3 Consent Judgment and well after 
the district court had entered its March 25, 1975 Order incorporating 
the Permanent Plan as part of tha nsent Judgment. In September 
1975, as a tactical maneuver in an attempt to bolster their ability to 
recover attorneys’ fees, plaintiffs moved for leave to amend (1-545- 
54a). That motion was denied by the district court in February 
1976 (1-554-574a). Thus, this case began, and remains, a Four- 
teenth Amendment case, not a Title VII case 


** Because both the district court and this Court in their prelimi 
nary injunction decisions primarily focused on statistics, they gave 
little or no credence to the abundant evidence—including independ- 
ent expert opinions, and a question-by-question breakdown of two 
sample supervisory examinations—indicating, at the very least, that 


(footnote continued on next page) 
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B. In view of Washington v. Davis, the Consent 
Judgment herein should be vacated 


1. The Consent Judgment was based upon the 
erroneous preliminary injunction decisions 


The Consent Judgment in this case* was based upon 
the decisions of the district court and this Court on plain- 
tiffs’ preliminary injunction motion (1-200-203a, 620-622a). 
In fact, the district court decisions invited the Examiners 
to reconsider its examination procedures in light of the 
principles expressed therein, 330 F. Supp. at 224 (11-254- 
255a), and this Court noted the possibility that ‘‘. .. new 


testing procedures will be devised by the parties themselves 


the Examiners’ tests were part of a rational scheme for selection of 
supervisors. That evidence showed that the tests were based apon a 
description of job requirements prepared by the Board of lduca- 
tion and that the test tasks closely correlated to the duties of the par- 
ticular position. Thus, an acknowledged expert in educational psv- 
chology, Professor Robert L. Thorndike of Teachers College, Colum- 
bia University, concluded : 
“{T]he Board of Examiners appears to have made a conscien- 
tious and informed attempt to develop test tasks that do cor- 
respond to selected ones of the specifications set forth by the 
supervisory persons who set out the requirements for the job.” 
(1I-68a) 


Similarly, the affidavits of other independent experts in educational 

ysychology demonstrated the objectivity, validity, reliabilitv and rele- 
¢ S- 4 . e e 

vance ui the tests. See the affidavits of Dr. Marvin Sontag, sso 


ciate Professor of Psychology and Education at Teachers College, 
Columbia University (1I-71-73a); Dr. Esin Kaya Carton, Professor 
and Chairman of the Educational Psychology Department at Hofstra 
University (1I-83-85a) ; and Associate Professor Aaron Suss Carton, 
State University of New York at Stony Brook (II-75-8la). 


* When the Consent Judgment was entered in July 1973 it related 
to defendants Board of Examiners and Chancellor. Thereafter, in 
March 1975, the Board of Education agreed to be bound by that 
ie Consent 


H 
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Judgment and the March 25, 1975 Order formally made tl 
Judgment applicable to all parties herein. 


458 F.2d at 1179. 


Thereafter, Judge Mansfield suggested that the parties at- 


and he approved by the district court”’. 


fempt to reach agreement upon new examinations (I-114- 
llGa, 124a). Negotiations between the parties which com- 
menced shortly thereafter led to the Stipulation of Se — e- 


ment (1-200-203a, G2la) and the Consent Judgment. 


In light of this direet relationship between the Consent 
Judgment and the erroncous decisions on the preliminary 


injunction motion, that Judgement should now be vaeated. 


2. The Examiners’ consent to the July 1973 Judg- 
ment does not bar relief from that Judgment 


The act of agreeing to the Consent Judgment does not 
bar the Examiners from now claiming that it should be 
overturned because of a change in law. For purposes of 
modification or vacation due to a change in law, consent 
decrees are treated no differently than litigated judgments. 
System Federation v. Wright, 364 U.S, 642 (1961); Theri- 
ault v. Smith, 523 F.2d 601 (1st Cir. 1975). System Federa- 
tion is the seminal case on modifieation of consent decrees 
due to a change in law. When plaintiffs began that action 
and when the consent decree was entered, the Railway 
Labor Act forbade union shop agreements. Plaintiffs 
claimed that they were discriminated against bo cause they 
were not union members and the parties settled by way of 
a consent deeree which enjoined defendants from diserimi- 
nating against non-union employees because of their failure 


to join a union. 


Thereafter, the Act was amended to permit union shop 


agreements and defendant unions moved to vacate the con- 
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sent decree. The Supreme Court held that consent decrees 
must be modified when intervening law renders the pro- 
spective effect of the decree inequitable, 364 U.S. at 647-648, 
and that: 


‘‘The parties cannot, by giving each other considera- 
tion, purchase from a court of equity a continuing in- 
junction... . (T]he -‘opting court must... be free 
to modify the terms oi « consent decree when a change 
in law brings those terms in conflict with statutory ob- 
jectives. In short, it was the Railway Labor Act, and 
only incidentally the parties, that the District Court 
served in entering the consent decree now before us. 
The court must be free to continue to further the ob- 
jective: of the Act when its provisions are amended. 
The parties have no power to require of the court con- 
tinuing enforcement of rights the statute no longer 
gives.’’ 364 U.S. at 651-652. 


Similarly, in Theriault v. Smith, the defendant agreed 
to grant ‘‘aid to families with dependent children’’ bene- 
fits to women on behalf of their unborn ebildren. See 519 
F.2d 809 (1st Cir. 1975). Subsequently, the United States 
Supreme Court rendered a decision* which held that states 
are not required to offer such benefits for mborn children. 
The district court granted defendant’s motion to vacate 


that consent decree and the First Circuit affirmed, holding: 


‘“‘The Supreme Court’s decision ... represented a 
fundamental change in the legal predicates of the con- 
sent decree. This is arguably the kind of situation in 
which relief should be available under Rule 60(b) (5). 
... It may well be unreasonable to require defendant, 
for the indefinite future, to abide by a consent decree 
based upon an interpretation of law that has been ren- 


* Burns v. Alcala, 420 U.S. 575 (1975). 
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dered incorrect by a subsequent Supreme Court deci- 

sion.’’ 523 F.2d at 601-602." (Emphasis added.) 
Here, as in System Federation and Theriault, the Supreme 
Court’s decision in Washington vy. Davis ‘*. .. represented 
a fundameutal change in the legal predicates of the con- 
sent decree.’’ Moreover, as in those other cases, it would 
be ‘‘unreasonable’’ and inequitable to require the Exam- 
iners to abide by a decree which is based upon an erroneous 


interpretation of the Constitution. 


3. The Consent Judgment should be vacated 


Continued enforcement of the Consent Judgment 
based, as it was, on erroneous expressions of the govern- 
ing law—would indefinitely enjoin defendauts from pur- 
suing methods of testing which are perfeetly valid and 
legal. Surely, defendants should not be so restricted in 
their actions merely because they abided by this Court’s 
interpretation of the Constitution which has now been 
definitively held to be erroneous. Rather, this Court should, 


in addition to reversing ‘ts 1972 decision, dissolve the pro- 


spective application of the Consent Judgment.** 


C. This case should be dismissed in its entirety 


The Examiners urge that, in light of Washington v. 
Davis, not only should the Consent Judgment be vacated, 


but, in addition, this case should be dismissed in its en 

Elgin National Watch Co. v. Barrett, 213 F.2d 776 
5 ir 54 lved prospective application of permanent in- 
inction against ior of state fair trade law after the Supreme 
ourt held that such a law may be unenforceable) 


( 
ji 
ri 


niet a } ; ‘ } { ‘ ' ! ‘ : f 
Examiner Sct to vaente tie Consent jpuagiient isola 


as it now has prospective application. They do not wish to disturb 
licenses issued, or other rigits, privileges or perquisites obtained, 


under that Judgment. 
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tirety. Washington v. Davis shows that the courts and the 
parties have gone off in the wrong direction during the 
pendency of this action. But during the pendency of this 
action there have been drastic changes in the facts, in the 
nature of the parties and in the law governing future em- 
ployment examinations. As a result, the continuation of 
this action would improperly impose upon the time of the 
courts and of the parties for no reason. 


As noted above, there has been a series of drastic 
changes pertaining to this case since 1970. First, this case 
was brought in 1970 to challenge employment selection 
practices in existence prior to that time. But those old 
examinations and the resulting eligible lists are no longer 
used and no longer have any meaning. Moreover, the Exam- 
iners have indicated both by their June 1972 proposal for 
a new examination system (1-46-68a) and by their consent 
to the Permanent Plan in 1974 and 1975 that they are 
wedded to methodologies of employment selection different 
from those zhalleuged by plaintiffs in this actien. 


Second, even assuming arguerdo that the rights of 
plaintiffs and their class were violated prior to the com- 
mencement of this action, those persons have already re- 
ceived their remedy. The cld examination system has been 
enjoined until now. As a result of the ‘‘interim’’ selec- 
tion system of on-the-job evaluations authorized by the 
1973 Consent Judgment, over 1,100 supervisors have been 
licensed, including many of the members of plaintiffs’ class 
(1-696a). And plaintiffs’ class has also received preferen- 
tial treatment with respect to cansfers between super- 
visory jobs (see 7 CCH EPD {9084 [*.D.N.Y. 1973]) and 
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excessing of supervisors (see 534 F.2d 993 [2nd Cir. 1976]). 
The Examiners do not wish to disturb these results. 


Third, this case was brought under the Fourteenth 
Amendment and Sections 1981 and 1983 of Title 42, U.S. 
Code. When it was brought, Title VII of the Civil Rights 
Act of 1964 did not apply to governmental employees. Al- 
though Title VII now applies to such employees, it has 
no application to this case since (1) plaintiffs have not 
comphed with the procedural and administrative pre- 
requisites to a judicial action; (2) the Consent Judgment 
bars plaintiffs from secking further relief based upon the 
claims in this ease (1-258a); (3) plaintiffs have never 
moved to amend their complaint to add Title VII claims 
for all purposes; and (4) the district court denied (1-554- 
574a)* plaintiffs’ motion to add Title VII claims for the 
limited purpose of seeking to recover attorneys’ fees (I- 


545-548a) and plaintiffs never appealed from that ruling. 


Thus, the anomalous situation exists that should this 
case continue, Title VII does not apply to it. On the other 
hand, should this case be dismissed, as the Examiners seek, 
plaintiffs woula aiweys be free to seek relief under Title 
VII if an alleged wrong occurs in the future. 


Fourth, as noted earlier, the parties have also changed 
since this ease began. When this case began the member- 
ship of the Board of Examiners consisted of its Chairman, 
Gertrude E. Unser, as well as members, Jay KE. Greene, 
Murray Rockowitz and Paul Denn (I-27-28a). Unser, 
Greene and Denn retired long ago. Initially, two provi- 
sional examiners were appointed in July-August 1972 (I- 


* In the course of that decision, Judge Pollack held that plaintiffs 
could not amend because they had not complied with Title VII’s pro- 
cedural and administrative prerequisites and because of the Consent 
Judgment’s injunction against further relief (1-560-56la). 
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71a, 112a). Thereafter, on September 5, 1974 three new 
members of the Board of Examiners were appointed: Clar- 
ence C. Holmes, currently its Chairman, Ethel Fitzgerald, 
currently its Vice Chairman, and Julius R. Rubin. Rocko- 
witz is currently on leave.* 


Morecver, the membership of the Board of Education 
has changed. When this case began it was an interim board 
of five members (I-27a) and today it is a permanent board 
of seven members with only one active member a holdover 
from the esrlier interim board.** 


Dismissal would not harm the plaintiffs, would remove 
the burden of this unnecessary litigation from the courts 
and the parties, and would clearly accord with established 
principles of law. First, it has been repeatedly recognized 
that even where a prior violation of law has been established 
(which is not the case here), an injunction against future 
violations is not proper unless the movant can show that 
such relief is actually necessary because of a real danger 
of recurrent violation. See e.g., United States v. W.T. 
Grant Co., “45 U.S. 629, 683 (1953) (cessation of activity) ; 
Caprio v. Wilson, 513 F.2d 837 (9th Cir. 1975) (change in 
law); Robert Stigwood Group, Ltd. v. Hurwitz, 462 F.2d 
910 (2nd Cir. 1972) (cessation of activity).t In light of 

* Judge Mansfield commented in his preliminary injunction deci- 
sion that at the commencement of this action all members of the 
Board of Examiners were white. 330 F. Supp. at 223. That con- 
dition has not been true since mid-1972 since of the two provisional 


examiners, one was black and one was Puerto Rican; and two mem- 
bers of the current Board of Examiners are black. 


** In addition, the Chancellor today is different from 1970. 


7 This principle has been applied in cases of constitutional dimen- 
sion. See eg., Brown v. Board of Education, 386 F. Supp. 110, 126 
(N.D. Ill. 1974) ; Washington Free Community v. Wilson, 334 F. 


Supp. 77, 80 (D.D.C. 1971), aff'd, 484 F.2d 1078 (D.C. Cir. 1973). 
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the foregoing changes and of the Supreme Court’s ruling 
in Washington v. Davis, the likelihood that future super- 
visory examinations will vi the Fourteenth Amendment 
is indeed remote. Consequently, there is no need for any 
injunction in this case. 


Furthermore, in cases such as this one where circum- 
stanees have drastically changed, appellate courts have dis- 
missed cases on the rationale that the plaintiff could com- 
mence a new lawsuit if it believed that the challenged activ- 
ities were still unlawful. See e.g., Washington v. Davis, 44 
U.S.L.W. at 4795-4796 (where the Supreme Court refused 
to remand that case for further proceedings based in part 
on the fact that the challenged selection system had been 
substantially modified and that plaintiffs could bring a Title 
VII action if the modified system was believed to be un- 


lawful) ;* Gulf Oi Corp. v. Simon, 502 F.2d 1154 (Temp. 
Emergency Ct. App. 1974). 


* The pertinent portion of the Supreme Court's decision in Wash- 
ington v. Devis reads as follows: 


“The federal parties, whose views have somewhat changed 
since the decision of the Court of Appeals and who still insist 
that training program validation is sufficient, now urge a remand 
to the District Court for the purpose of further inquiry into 
whether the training program test scores, which were found to 
correlate with Test 21 scores, are themselves an appropriate 
measure of the trainee’s mastership of the material taught in the 
course and whether the training program itself is sufficiently 
related to actual performance of the police officer’s task. We 
hink a remand is inappropriate. The District Court’s judgment 
was warranted by the record vefore him, and we perceive no 
good reason to reopen it, particularly since we were informed 
at oral argument that although Test 21 is still being adminis- 
tered, the training program itself has undergone substantial med- 
ification in the course of this litigation. If there are now defi- 
ciencies in the recruiting practices under prevailing Title VII 
standards, those deficiencies are to be directly addressed in ac- 
cordance with appropriate procedures mandated under that sec- 
tion.” 44 U.C.L.W. at 4795-4796. 


mt 


In Guwf Oi the district court rejected Gulf’s claim to 
enjoin enforcement of mandatory oil allocation regulations. 
When new regulations went into effec., Gul: claimed that 
its case for equitable relief was even stronger. The Court 
of Appeals affirmed the dismissal of Gulf’s claim and re- 
fused to remand the case for consideration in light of the 


new regulations, holding: 


‘*This suit sought equitable relief from particular reg- 
ulations and proceeded to judgment o» that contro- 
versy. If new considerations provide a basis for chal- 
lenging the validity of significantly different supereed- 
ing regulations that now are in effect, that can appro- 
priately be done in a new suit. Otherwise, an wnending 
series of post-judgment controversies about new sub- 
ject matter could be litigated under the umbrella of a 
suit already fully considered and decided.’’ 502 F.2d 
at 1156. (Emphasis added.) 


In short, in light of the Supreme Court’s decision in 
Washington v. Davis, we urge that this Court’s prior deci- 
sion on the appeal from the granting cf a preliminary in- 
junction be reversed, that the Consent Judgment based up- 
on that decision be vacated and that this action be dismissed 


in its entirety. 
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In Any Event, the Judgment Appealed From 
Should Be Reversed Since It Was Error to Grant the 
Motion to “Modify,” and Deny the Motion to Imple- 
ment, the Consent Judgment and the March 25, 1975 
Order. 


A. The motion to “modify” was erroneously granted 


By March 1975 all of the parties had agreed to be bound 
by a Consent Judgment, and the district court entered the 
March 25, 1975 Order which (a) made the Consent Judg- 
ment binding on all parties, and (b) approved the Perma- 
nent Plan for new supervisory examinations, incorporated 
that Plan as part of the Consent Judgment, and authorized 
defendants to prepare and administer examinations and is- 
sue licenses pursuant to it (1-506-538a). 


The Judgment entered below did much more than ‘‘mod- 
ify’’ the Consent Judgment and the March 25, 1975 Order: 
(1) It forbade defendants from proceeding to develop and 
administer objective examinations pursuant to the agreed 
Permanent Plan; and (2) it substituted a new Revised 
Pian, developed by the Board of Education and Charcellor 
after negotiations with plaintiffs, without any participation 
by the Examiners and over their objections. As a result of 
that substitution, future selection and licensing of super- 
visors can only be carried out under the Revised Plan.* 
Thus, the Judgment did Ut ‘‘modify”’ the prior orders in 
this case in the sense of merely deleting provisions from a 


* This result follows because the July 1973 Consent Judgment en- 
joined defendants from “conducting further examinations” and “ad- 
ministering examinations” except to the extent authorized (1-252- 


2534). 


é 
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decree or making pro forma corrections or adjustments. 


Rather it imposed a completely new set of restraints going 
well beyond those to which all parties previously agreed. 


In imposing such restraints, the d' eonrt discarded 
the heart of the parties’ prior agreei eut. The Permanent 
Plan, by its very terms, outlined a procedure for the de- 
velopment by the Examiners of ‘‘. . . nomdiscriminatory 
personnel selection policies without abandoning the essen- 
tial elements of a merit system... .’’ (1-513-514a). Step 1 
in the Permanent Plan’s achievement of this goal was the 
creation and administration of objective, job-related, ple- 
nary examinations, which were to be based on job analyses 
developed for the position in question (1-513-519a). These 
examinations were to be prepared by the Board of Exam- 
iners and were to consist of ‘‘{a] variety of tests’’ which 
might or might ‘‘not include written examinations, depend- 
ing on the needs of the particular situation and the nature 
of the qualities being evaluated’ (J-520a). A Step 1 
examination could have included, at the discretion of the 
Board of Examiners, a combination of situational tests 
or job simulations, job knowledge tests, tests of com- 
munication skills, ‘‘tests designed to give an applicant the 
opportunity to demonstrate his knowledge of special areas 
that m[ight] be deemed important to Community School 
Boards’’ (I-522a), and an ‘‘evaluation of the performance 
of an applicant on the job he currently held’? (1-522a). 
Those individuals found by the Board of Examiners ‘‘to 
meet levels of minimum acceptable performance’’ (1-513a) 
were to obtain provisional licenses and were, thus, to be 
eligible for appointment to a position (1-513a, 520a). After 
one school year ¢ © service, a Step 2 on-the-job performance 
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evaluation would be administered to provisional licensees by 
the Board of Examiners and those successful would receive 
permanent licenses (1-531-532a). 


In contrast, the Revised Plan, approved by the district 
court, eliminates the entire Step 1 from the Permanent 
Plan. Job analyses for the various supervisory positions 
are not to be developed. Nor will there be pre-licensure ple- 
nary examinations based on such analyses. Thus, under 
the Revised Plan, every candidate who satisfies the Chan- 
cellor’s minimum education and experience requirements 
will receive a provisional license and be entitled to be ap- 
pointed and to serve as a supervisor* (1-583-585a, 676a). 
Yet these minimum requirements have always been a pre- 
requisite to a candidate’s eligibility to seek licensure and 
to serve as a supervisor.** 


Thus, the Judgment entered below not only imposes new 
restraints on the Examiners, but also prohibits the objec- 
tive examinations required by New York State law, agreed 
to by all parties in the Permanent Plan, and required by 
both the Consent Judgment and the March 25, 1975 Order. 
All this was done without any trial or evidentiary hearing, 
and without any findings of fact. 


The Judgment appealed from was erroneously entered 


because: (1) the district court lacked the power to grant 


* Under the Revised Plan as approved by the court below, Step 1 
is a determination of whether a candidate satisfies the Chancellor’s 
minimum education and experience requirements, and Step 2, after 

ee : : 2 
one year on the job. is a performance evaluation (1-583-586a). 


** See Education law §2590-j(2} (McKinney 1970). These re- 
quirements were applicable under the Permanent Plan 2nd well be- 
fore then. 
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the so-called ‘‘modifieation’’ motion; (2) the ‘‘modifica- 


? vitiates the New York State constitutional and stat- 


tion’ 
utory scheme for the selection and licensing of supervisory 
personnel in New York City schools; (3) the ‘‘modifica- 
bd 


tion’’ eliminates the universally accepted requirement that 
2 i 1 

a job analysis be prepared as a prerequisite to valid em- 

ployment testing procedures; (4) the effeet of the ‘‘modifi- 


cation’ 


>is to undermine the utility of consent dispositions 


of protracted litigations and the notion of finality; (5) the 
Board of Education’s inconsistent positions in this ease in 
1973 and 1974 barred it from obtaining the ‘‘ modification’’; 
and (6)'the failure and refusal of the Board of Education 
and Chancellor to carry out in good faith their obligations 
under the Permanent Plan barred the ‘‘modification.’’ 
Set forth below is the basis for each of the foregoing 


grounds for reversal. 


1. The district court lacked the power to grant 
the so-called “modification” motion 


On five separate grounds, the district court lacked the 
power to enter the Judgment appealed from. First, the 
Judgment below cannot be justified as a ‘‘modification’’ of 
the prior consent decrees since, without a trial or eviden- 
tiary hearing, it imposed substantial restraints upon the 
Examiners going well beyond those agreed to in the prior 


* 


decrees. 


Second, in addition to the nature of the ‘‘modifi- 


* Further, even if the Examiners had lost in the lower court after 
a trial on the merits, the district court would not properly have im- 
posed such restrictions on it. Extensive research has failed to dis- 
close any employment discrimination case involving testing where, 
after a trial, a court mandated that the defendant employer or testing 
agency (such as the Board of Examiners) use a particular testing 
procedure, objected to by the defendant, to the exclusion of all other 
procedures. 


cation’’, the district court lacked the power to grant the 
motion beeause the stringent requirements for any modifi- 
‘ation of a consent decree were not satisfied. Third, under 
the circumstances, the district court should have restricted 
any judicial relief to that which would preserve the essence 
of the parties’ prior agreement. Fourth, the ‘‘modifica- 
tion’’ involved a prohibited rethinking of the situation 
which existed at the time the original decree was entered. 
Fifth, the district court lacked the power to enter the Judg- 
ment without a trial on the merits or even a plenary eviden- 
tiary hearing. 

In addition, as also shown below, the district court’s 
stated reasons for granting the ‘‘modification’’ motion were 


legally insufficient. 


The Judgment below cannot be justified as a 

“modification” of prior consent decrees since, 

without a trial or evidentiary hearing, it imposed 

substantial restraints upon the Examiners going 

well beyond those agreed to in the prior decrees 
Despite extensive research, we have found no ease where 
one party, secking not to lessen the burdens on itself but 
to impose new restraints on another, was successful in hav- 
ing a consent decree substantially changed without the 


agreement of all the parties. 


The Supreme Court’s decision in Ford Motor Co. vy. 


United States, 335 U.S. 805 (1948), demonstrates that such 


an alteration of a consent deeree is impermissible. There, 


the Governmen’ had instituted separate antitrust actions 
against Ford «sd the other leading automobile manufac- 


turers. Ford consented to the entry of a decree which con- 


Fi) 
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tained various prohibitions, one of which would expire if the 
Government did not obtain a similar restriction in litigation 
against General Motors by a specified date. The Govern- 
ment, after having previously obtained prior extensions of 
the deadline, sought yet another postponement and the dis- 
trict court granted that motion. The Supreme Court re- 
versed, holding that any further extension of time would 
amount to a substantial change of the consent decree which 
was prohibited: 
“If the Government seeks to outlaw possible arrange- 
ments by Ford with a finance corporation, it must es- 
tablish its case in court against Ford as against Gen- 
eral Motors and not draw on a consent which by its 
very terms is not available.’’ 335 U.S. at 322. (Em- 
phasis added). 
Since the modification of the consent deeree rejected in Ford 
was minor compared to that granted below, ord alone re- 
quires that the Judgment below should be reversed. More- 
over, two well-established principles of law pertaining to 
consent decrees also mandate reversal of the Judgment 


below. 


First, consent decrees cannot be modified to impose new 
restrictions unless all parties agree to such a change. See 
Butler v. Denton, 57 F. Supp. 656 (E.D. Okla. 1944), aff’d, 
150 F.2d 687 (10th Cir. 1945); Steingruber v. Johnson, 35 
F. Supp. 662 (M.D. Tenn. 1940). In Steingruber, plaintiffs 
instituted a patent infringement suit which was settle” by a 
consent decree declaring that the plaintiffs’ patent was valid 


and that it had been infringed, but containing no injunctive 


provisions. Thereafter, plaintiffs moved for an injunction 


against future infringement of the patent. In denying the 
motion, the court held that it was ‘*powerless’’ to grant 


such relief since 


.a consent judgment cannot be amended, modified, 
or corrected in any essential particular except with the 
consent of all parties thereto.”’ 35 F. Supp. at 663. 


Second, it is not proper to modify n consent decree which 
rewrites or changes an integral part of the parties’ agree- 
ment." See United States v. Savannah Cotton & Naval 
Stores Exchange, Inec., 192 F. Supp. 256 (S.D. Ga. 1960), 
aff'd sub nom, Tur pe ntiie a Rosin Fai tors, Tne. wi United 
States, 265 U.S. 298 (1961) {per curtant); United States v. 
Shubert, 163 F. Supp. 128 (S.D.N.Y. 1958) (Kaufman, J.). 


lor example, in Savannah Cotton, the defendant sought a 


modification of a consent decree to delete a provision re- 
quiring it to disclose information relating to its sales and 
purchases. The court refused, stressing that a deletion of 


the reporting requirements 


‘|. would go to the very heart of the prohibitions that 
were consented to in the judgment and would, in effeet, 
virtually nullify a great portion of it.’? 192 F, Supp. 


at 258-259. 


In the above cases, the courts refused to rewrite the con- 
sent decrees where the movant was seeking only to lessen 
the burdens of the decree on itself. .1 fortiori, the motion 
to ‘‘modify’’ below should have bi denied since it im- 


posed new restraints on the Examiners. It rewrote the 


* A limited exception to this rule has been created where a party 


secking to lessen the restrictions of a decree on itself makes a suffi 
cient showing of unforeseen changed circumstances which have cre- 
ated oppressive hardship and grievous wrong. See part A(1)(b) of 
this Point II below. 
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prior decrees to delete the Permanent Plan and prohibit the 
Examiners from using any means of selection and leensing 


other than the Revised Plan.* 


b. The movants did not and could not satisfy the stringent 
requirements for any modification of a consent decree 

Not only did the so-called ‘‘modification’’? impose sub- 
stantial new restraints on the Board of Examiners, without 
any justification, but also the stringent requirements. for 


any modification of a consent decree were not satisfied. 


Those stringent requirements were enunciated in the 
leading case of United States v. Swift d Co., 286 U.S. 106 
(1982) (‘Swift I’’), where the Supreme Court rejected an 
attempt to modify a consent decree entered in an antitrust 
action brought against leading companies in the meat pack- 
ing industry. The decree enjoined defendants from dis- 
tributing groceries at wholesale. Ten years after it was 
entered, defendants moved to modify to delete that restric- 


* The impropriety of “modifying” a consent decree to age sub- 
stantial new restrictions on a party is also demonstrated by reference 
to the rules governing . court's review of a settlement. Suc h a court 
is to determine only whether the agreement is equitable; is , 
powerless to rewrite tin provisions of the settlement pe 
and its only alternatives are to approve the settlement or set it aside 
and permit the parties to go to tril See Untied States v. Allegheny- 
Ludlun Industries, Inc., 517 F.2d 826, 850 (5th Cir. 1975), cert 
denied, 44 U.S.L.W. 3593 (U.S “Ap r 19, 1976) ; Patterson v. News- 
paper & Vail De ad y Union, 514 F.2d 767, 770-772 (2nd Cir. 1975) 
(Mansfied, J.), cert. denied, 44 U.S.L.W. 3756 (U.S. so 30, 
1976). “che district covrt in the instant case was bound by these 
principles in 1973 and 1’ 3 when it approved the prior soneet de- 
crees. It would certainly be anomalous if, by the mere passage of 


time, the lower court judge to whom this case was recently reas- 
signed somehow gained the power to rewrite decrees approved by 


other Jistrict court judges in order to add addi ional 1 restrictions on 
the Board of Examiners. 
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tion, claiming that changes in the industry structure ren- 


dered the decree useless and caused movants to suffer sub- 
stantial financial losses \ssociaticns of wholesale grocers 
intervened to oppose the motion, but the district court 
granted it. On appeal, the Supreme Court reversed, hold- 


ing that the decree could not be modified 


The Court (per Mr. Justice Cardozo) reviewed the prior 
proceedings in that ease and coneluded thai, as here, the 
movants had consented to the deeree ‘with their eyes 
open’’ 

“The defendants, controlled by experienced busi- 
ness men, renounced the privilege of trading in gro 
ceries, Whether in concert o1 independently, and did 
this with their eves open.’’ 286 U.S, at 115. 

Then, in oft-quoted language, the Court laid down the gov- 
erniuyg principles on a motion to modify a consent judg- 
ment: 

“There is need to keep in mind steadily the limits 
of inquiry proper to the case before us. We are not 
framing a decree, We are asking ourselves whether 


anything has happened that will justify us now in 


cha « a decree. The injunction, whether right or 
‘ wrong, is not subject to impeachment in its application 


to the conditions that existed at its making. We are 
not at liberty to reverse under the guise of readjusting. 
Life is never static, and the passing of a decade ha 
brought changes to the grocery business as it has to 
every other, The inquiry for us is whether the changes 
are so important that dangers, onee substantial, have 
become attenuated to a shadow. No doubt the defend- 
ants will be better off if the injunction is relaxed, but 
they are not suffering hardship so extreme and unex- 
pected as to justify us in saying that they are the vic- 
tims of oppression, Nothing less than a clear showing 
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of grievous wrong evoked by new and unforeseen con- 
ditions should lead us to change what was decreed after 
years of « tigation with the consent of all concerned.’’ 
286 U.S. at 119 (Emphasis added). 


Thus under Swift J, a consent judgment cannot be modi- 
fied except in the rare instance where (1) there is a clear 
showing of (2) substantially new circumstances which (3) 
were unforeseen at the time the decree was entered and 
which (4) would create oppressive hardship and grievous 
wrong.” ‘hese principles have been uniformly applied 
since Swift I to deny motions to modify consent decrees. 
See e.g., SEC v. Jan-Dal Oil & Gas, Inc., 433 F.2d 304 (10th 
Cir. 1970) ; SEC v.” dynamics, Inc., 319 F. Supp. 1380 
(D. Colo. 1970), aff'd, .04 F.2d 457 (10th Cir. 1972), cert. 
denied, 410 U.S. 927 (1973) ; SEC v. LeBrock, 245 F. Supp. 
799 (S.D.N.Y. 1965) (Wyatt, J.) United States v. Lucky 
Lager Brewwmg Company, 209 F. Supp. 665 (D. Utah 1962) ; 
United States v. Swift € Co., 189 F. Supp. 885 (N.D. IIL 
1960), aff'd, 367 U.S. 909 (1961) (per curiam) (‘‘Swift 
II’’); United States v. Savannah Cotton & Naval Stores 
Exchange, Inc., supra; United States v. Owens-Corning 
Fiberglas Corp., 178 F. Supp. 325 (N.D. Ohio 1959) 
United States v. Shubert, supra. 


As shown below, the soard of Education and Chancellor 
did not and could not make a sufficient showing to permit a 
‘‘modificaiion’’ here. Each of their justifications for the 
motion to ‘‘modify’’ was lacking in both factual and legal 
support. 

* The party seeking a modification of a consent decree has the bur- 
den of proving that such r uef should be granted. See e.g., Wirte v. 
Graham Transfer & Storage Co., 322 F.2d 650 (5th Cir. 1963): 


United States v. Swift & Co., 189 F. Supp. 885 (N.D. Ill. 1960), 
aff'd, 367 U.S. 909 (1961) (per curiam). 
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(i) The prototype job analyses 
The first justification for the motion to ‘‘modify’’ was 
that the three prototype job analyses prepared by the con- 
sulting firm of American Institutes for Research (‘‘ATR’’) 


pursuant to the Permanent Plan were inadequate. The 


Board of Edueation and Chancellor claimed that, as a con- 
sequence, the requirement for such analyses should be de- 
leted (1-593-596a). Even assuming arguendo that those 
analyses were inadequate,* such a conclusion does not fol- 
low (1-679-688a). 


First, every testing expert (including plaintiffs’ own 
expert in this very case) and every court which has consid- 
ered the question has concluded that the proper course in 
developing job-related examinations is first to prepare a 
proper job analysis (1-681-683a). The EEOC Guidelines 
on Em loyee Selection Procedures are in accord and so are 
plaintiffs’ counsel in this case (I-654a, 681-683a).** Thus, 
if there are to be job-related examinations for supervisory 
positions in the future, job analyses must be prepared. If 
the AIR analyses were inadequate, the defects in those 
analyses should have been remedied, if possible, or those 
analyses should have been redone properly. Such a task 
certainly did not give rise to uny grievous wrong or hard- 


3 


ship or otherwise justify a ‘‘modification’’ of the consent 


decree to delete the job analyses requirement. 

* There was a substantial body of opinion—including five of the 
six advisory reviewers selected by the Board of Education pursuant 
to the Permanent Plan, as well as Development Dimensions Inc., the 
independent testing consultants who were retained to prepare the 
prototype examinations—which believed that the AIR analyses were 
adequate (1-516-517a, O84-686a, 712-725a). 


** See part A.3 of this point below at pp. 70-73. 
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Second, the Board of Education and the Chancellor had 
known, at least since May 1974 when they agreed to the 
Permanent Plan, that it would be necessary to develop 
proper job analyses.* Thus, the necessity of preparing 


proper job analyses cannot be deemed unforeseen. 


Third, the cost of preparing even entirely new proto- 
type job analyses should not exceed the $36,699 paid to 
AIR by the Board of Education (1-594a, 6S4a), and future 
analyses, when needed, were to he donc, no doubt, at sub- 
stantially less cost by in-house employees of the Board of 
Education (1-517a, 680-681a, 693a). In light of the $2.25 
billion total budget of the New York City schools, these 
expenditures are not significant and thus no oppression can 
be claimed by the Board of Education (1-684a, 692a). 


(wu) The City’s current financial situation 
The second justification for the ‘modification’? motion 
was that New York City’s present financial straits had 
caused budget cutbacks in the Board of Edneation and that, 
in the Board of Kducation’s view, morey to be spent im- 
plementing the Permanent Plan would better be spent in 
other ways (1-593-594a, 596-597a). This justification is 


equally without merit (1-688-695a). 


First, underlying the Board of Examiners’ responsi- 
bilities under the Permanent Plan were the requirements 
of New York State’s Constitution and Education Law.** In 
essence, then, the ‘‘modification’’ motion sought the entry 


of an order by this Court suspending the operations of 


New York law, and the court below, in granting that mo- 


* In fact. the Board of Education itself wished to be responsible 
for job analyses under the Permanent Plan (1-705-706a, 784-785a). 


** See part A.2 of this point below at py 8. 
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tion, did just that. Obviously, a temporary period of fiscal 


stringency cannot justify entry of such an order. 


Second, the City’s financial crisis was not new and it 
was not unforeseen. We did not have the benefit of dis- 
covery proceedings on the issue vhat the Board of Edu- 
sation knew and when it knew it. Nor did the district court 
make any findings on this matter. However, from what 
had been puilicly reported in the press, it was quite clear 
that during 1974 and early 1975 it was already publicly 
known that New York City was in a major financial crisis 
which already had impinged upon the Board of Eduea- 
tion’s budget (1-689-691a, 727-746a). When all the parties 
moved in December 1974 and January 1975 to have this 
Court approve the Permanent Plan and incorporate it as 
part of the Consent Judgment, the City’s financial crisis 
was already quite severe (1-689-691a, 727-746a). Under 
these circumstances, the alleged financial hardship upen 
which the Board of Education relied was not unforeseen 
or unexpected and did not even represent a substantial 


changed circunistance. 


Third, the Board of Education did not contend or at- 
tempt to show that its compliance with the prior consent 
deerees was then causing severe hardship. Swift I and its 
progeny require a showing that movants are ‘‘suffering”’ 
severe hardship and grievous wrong because of their cur- 
rent comphance with the decree such that they can be 
deemed ‘victims of oppression’? by a decree which is now, 
through changed circumstances, ‘an instrument of wrong.’”’ 
286 U.S. at 114-115, 119. 


Fourth, the Board of Edueation did not even show that 


failure to modify the Consent Judgment might cause op- 
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pressive hardship and grievous wrong in the future. At 
most, the Board showed that compliance would cause it to 
expend funds. But the Permanent Plan was quite flexible 
and did not require an expensive examination program™* 
(1-520-522a, 674a, 692-693a); the Board of Education was 
already obligated by contracts to pay for the services of 
the two independent consulting firms which were to de- 
velop prototype job analyses and examinations (1I-680-681a, 
692a); and the ‘‘modifications’’ sought and «snted below 
will themselves require expenditures of public funds, and 
will not be consistent with the requirements of New York 
law (1-672-679a). Further, even if there were no Chance 
ease and no Consent Jrudgment, compliance with New York 
State’s constitutional anc statutory scheme for objective 


supervisory examinations administered by the Board of 


Examiners would still require an expenditure of funds. 


Fifth, it is always to be expected that compliance with 
a judgment may cause financial detriment. In nearly every 
‘ase in which a party is required by a judement to do or 
not t9 do an act, compliance muy be costly, but this has been 
rejected as a basis for modification. See Swift 1, SEC v. 
Jan-Dal Oil & Gas, Inc., SEC v. Thermodynanics, Inc., and 
Umited States v. Shubert.** 


* Not only was the Permanem Plan quite flexible—it would have 
permitted the Board of Examiners or its consultants to select from 
a variety of examination techniques in creating a particular super- 
visory examination (1-520-522a})—but the Board of [examiners had 
repeatedly indicated its willingness to cooperate with the Board of 
Education in order to implement that Plan in a fiscally realistic 
manner (I-694a). 


** Thus, in denying an attempt to modify, the court in Thermo- 
dynamics stated: 

“It must be recognized that some untoward consequences are 

the inevitable -esult of most injunctions. That is all the defend- 

ant has been able to show, and we think it insufficient under 


Swift.’ 319 F. Supp. at 1384. 
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(wi) The personnel requirements in the City’s schools 
The third alleged justification for the motion to 
‘‘modify’’* was that there were then few vacancies for 
supervisors; that, as a consequence, there might vot be 
an immediate need for new supervisors to be examined 
in certain positions; and, thus, that to continue to require 
compliance with the Consent Judgment would give rise 
to unnecessary cost (I-594a, 597-598a). This justification 
was also ba: !oss (1-695-697a). 


First, all that the Permanent Plan initially required was 
the preparation of three prototype job analyses and Step 1 
examinations (1-518-519a, 534a, 695a). The Board of Edu- 
cation was already obligated to pay for the serviees of two 
consulting firms to prepare those prototypes (1-680-681a, 
692a). Thus, compliance with the Consent Judgment was 
not causing any grievous wrong or hardship at the time of 


the proceedings below. 


Second, there were vacancies in certain supervisory 
positions at the time of the proceedings below, including 
in the position of principal of elementary schools which was 
one of the prototypical positions for which job analyses 
and examinations would have had to have been prepared 
initially (I-696a). 


Third, even assuming arguendo that there were no 
vacancies at the time of the proceedings below, it was ob- 


vious that there would be vacancies at some point in the 


future. After all, there were about 4000 supervisors in the 


* The fourth justification advanced by the Board of Education 
below is not relevant on this appeal since it related exclusively to 
that portion of the motion to ‘‘modify” which the court below denied. 
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New York City schools and many were at or near retire- 
ment age (1-696-697a). Even the Board of Edueation did 


not deny that vacancies would exist in the future. 


The requirement of objective supervisory examinations 
prepared and administered by the Board of Examiners has 
been part of New York law for many years (I-689a). See 
458 F.2d 1167, 1170 (2nd Cir. 1972). The Board of Exam- 
iners has complied with it in all seasons. whether the 
economy was booming or was in the depths of the Great 
Depression, and whether there were numerous vacancies 
or not (1-689a). The Permanent Plan encompassed flexible 
guidelines for the creation and implementation of super- 
visory examinations not merely now, but also in the future. 
Thus, a temporary situation of few or no vacancies in 
supervisory positions is far from the kind of situation nee- 


essary to permit modification of the Consent Judgment. 


Fourth, since there have been excess numbers of licensed 
supervisors without positions in the past (1-697a), and 


since the City’s financial plight—which gave rise to the al- 


leged shortage of vacancies—was known in i974 and early 
1975 (1-689-691la, 697a, 727-746a), the fact that there were 


few vacancies at the time of the proceed ngs below cannot 


be deemed unforeseen. 


c. Under the circumstances, the district ccurt should 
have restricted any judicial relief to that which 
would have preserved the parties’ agreement in 
the Consent Judgment 

Since the Board of Edueation and Chancellor failed to 
satisfy the stringent requirements for moditication of a 
consent deerce, the entry of the Judgment below was error 


because it did not preserve the agreement of the parties. 
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Absent a sufficient showing of unforeseen changed cir- 
cumstances creating oppressive hardship, a court lacks the 
power to grant any judicial relief under a consent decree 
other than to preserve and carry out the  arties’ agree- 
ment. For that agreement embodies the ‘‘conditions’’ upon 
which the parties to the consent decree ‘‘waived’’ their 
due process right to a full trial. See United States v. 
Armour d& Co., 402 U.S. 673, 682 (1971). See also United 
States v. Atlantic Refining Co., 360 U.S. 19 (1959) ; Hughes 
v. United States, 342 U.S. 353 (1952); United States v. 
Beatrice Foods Co., 493 F.2d 1259 (8th Cir. 1974), cert. 
deed, 420 U.S. 961 (1975). 


Thus, in Armour, the Supreme Court refused to enjoin 
an acquisition where a consent decree did not explicitly for- 
bid it. In so holding, the Court rejected the contention that 
the decree should be applied to satisfy the plaintiffs’ pur- 


poses: 


‘*Consent decrees are entered into by parties to a 
case after careful negotiation has produced agreement 
on their precise terms. The parties waive their right 
to litigate the issues involved in the case and thus save 
themselves the time, expense, and inevitable risk of 
litigation. Naturally, the agreement reached normally 
embodies a compromise; in exchange for the saving of 
cost and elimination of risk, the parties each give up 
something they might have won had they proceeded 
with the litigation. Thus the decree itself cannot be 
said to have a purpose; rather the parties have pur- 
poses, generally opposed to each other, and the result- 


ant decree embodies as much of those opposing pur- 


poses as the respective parties have the bargaining 
power and skill to achieve. For these reasons, the 
scope of a consent decree must be discerned within its 
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four corners, and not by reference to what might 
satisfy the purposes of one of the parties to it. Be- 
cause the defendant has, by the decree, waived his right 
to litigate the issues raised, a right guaranteed to him 
by the Due Process Clause, the conditions upon which 
he has given the waiver must be respected, and the in- 
strument must be construed as it is written, and not as 
it might have been written had the plaintiff established 
his factual claims and legal theories in litigation.’’ 402 
U.S. 681-682. (Footnote omitted; emphasis in orig- 
inal.) 


Since the Judgment below imposes substantial new 
restraints on the Examiners, it was erroneous because it 
failed to preserve the parties’ agreement. In addition, the 


decision below was in error for other related reasons. 


First, it is based on the view that an unwritten aim of the 
parties to the Consent Judgment was, or should have been, 

the attainment of ‘‘its underlying objectives ... by sim- - 
pler, more practical means... .’’ (I-930a). Such a provi- 

sion is not specified in the decree, and if the parties had 
agreed, they ‘‘could have chosen language that would have 
established’’ that intention. Armour, 402 U.S. at 679. 
Judge Pollack improperly read such a purpose into the 
Consent Judgment in violation of Armour’s proscription 
against such judicial intervention. 


Second, by granting the ‘‘modification’’ motion, the 
court below disregarded the ‘‘conditions upon which’’ the 
Board of Examiners had waived its ‘‘due process’’ right to 
fully litigate this case. See Armour, 402 U.S. at 681-682. 
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d. The “modification” involved a prohibited 
rethinking of the situation which existed 
when the original decree was entered 


It is well established that a modification of a consent 
decree must not be the result of rethinking the situation 
as it stood at the time the original decree was agreed upon 
by the parties and approved by the court. See e.g., Swift I, 
supra; United States v. Lucky Lager Brewing Co., supra; 
Swift I, supra. 


Thus, in Swift 1, the Supreme Court refused to modify 
an antitrust consent decree to delete a provision enjoining 
defendants from distributing groceries at wholesale. In so 
holding, the Court stated: 


“The injunction, whether right or wreng, is not sub- 
ject to impeachment in its application to the conditions 
that existed at its making. We are not at liberty to 
reverse under the guise of readjusting.’’ 286 U.S. at 
119. 


In Swift 17, in denying a second attempt to modify the same 
consent decree, the district court stressed that it was 


oe 


. not at liberty to substitute its judgment upon the 
question whether the injunction as entered in 1920 was 
in accord with equitable principles under the cireum- 
stances then prevailing. 


* * * 


It bears repeating ... that the test is not whether 
this court would issue the existing decree as an orig- 
inal matter under the circumstances which obtain to- 
day. The decree is above impeachment, and if pres- 
ent-day conditions are substantially the same as condi- 
tions in 1920, to modify would be to reverse. 


* * 
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. unless the solemn judicial act taken upon the con 
sidered consent of all the parties is to be stultified, the 
decree must enjoy a solid presumption that it was 
founded on facet and supported by reason.’? 189 F. 
Supp. 904, 906. 


Similarly, in rejecting an attempt to modify an antitrust 


consent decree, Lucky Lager held: 


i general reasons why the consent deeree should 


not have been consented to in the first place... can be 
given no determinative effect. ... 


* * * 


The court at this stage of the proceeding has no 
plenary power to frame a decree which in the judgement 
of the respected economist who supports the defend- 
ant’s motion, or of the Chamber of Commeree which 
also persuasively supports its position, or in its own 
judgment would be desiened best to promote local 
industry or an improved competitive situation gen- 
erally.... Certainly, if such plenary power now existed 
the court should consider other views also including 
those of the other organizations in competition with 
Lucky Lager. No such general investigative respon- 
sibility or power is now at the disposal of the court by 
reason of the limited issues raised by a motion to mod- 
ify a consent decree and for other reasons.’* 209 F, 
Supp. at 669-670 (Emphasis added), 


Yet, all of the justifications proffered by the Board of 
Edueation and the Chancellor to support their ‘‘modifica 


tion’’ motion could have been raised by them before the 
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March 25, 1975 Order was entered.” Furthermore, in en- 
tering the Judgment below, the district court clearly indi- 
cated that it was doing so for reasons condemmed by this 
principle. Judge Pollack’s decision expressly stated that 
he disagreed with the propriety and effectiveness of the 
Permanent Plan under the circumstances prevailing at the 
time of its inception (1-930a). Thus, Judge Pollack granted 
the ‘‘modification’’ motion below because he believed that 
the Permanent Plan should not have been approved and 
incorporated as part of the Consent Judgment originally 
by Judge Tyler as the means for developing non-dis- 
criminatory examinations. Such reasoning clearly runs 


afoul of the principle deseribed above. 


The district court lacked the power to enter 
the Judgment in the absence of a trial on 
the merits or a full evidentiary hea:ing 


The federal courts have consistently held that any mod- 
ification of a consent decree must be preceeded by a trial 
on the merits, or at f ‘ry least, a full evidentiary hear- 


ing following an opportunity to engage in discovery pro- 


) and the Chancellor had doubts about 
ue ae 1 4} 


lL have raised their objections before 
Pye is 


4% 
>¢*(] Oo 


the March 25. 1% Irder was entered Instead, they 


re 
the Permanent Plan and agreed to be bound by the Consent Jud 


(1-126-155a, 307-308a, 504a). The court below should have barred 
them from raising objections to the Permanent Plan which they could 
have raised originally be “ .. aconsent judgment does have res 
judicata effect.” Sree Vational Periodical Pubheati Inc., 508 
F.2d 909, 913 (2nd Ci 74) (Mulligan ». See also Wallace 
Clark & Co. v. <lch Industries, Inc., 532 F.2d 846 (2nd Cir. 
1976) (Smith, J.) ; and SEC v wcrmodynaiics, Inc., 319 F. Supp. 
1380 (D. Colo. 1970), aff'd * 2d 457 (10th Cir. LA) Cert: 
denied, 410 UyS. 927. €1973). JiOreover, Professor Moore agrees 
that ah wis whether la | , has .res 
judicata effect.” See 1B J. Moore's Frnerat Practice S0409[5], 
at 1032 (2d ed. 1974) 


, 
les 


gment 


s 
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ceedings. See United States v. Armour & Co., 402 U.S. at 
681; United States v. Atlantic Refining Co., 360 U.S. 19, 235 
(1959); Hughes v. United States, 342 U.S. 353, 357-358 


(1952); Swift 1], supra. 


Thus, in Hughes, the Supreme Court rejected the Gov 
ernment’s attempt to expand the restrictions set forth on an 
antitrust consent decree. The decree provided that 
the defendant could either sell his stock in a company, or 
deposit such stock with a trustee under u voting trust 
agreement. The defendant chose the latter alternative, but 
the Government subseque itly sought, and the district court 
granted, an order requiring the trustee to sell the stock. 


The Supreme Court reversed, stating: 


‘*We entertain no doubt concerning the District Court’s 
power to require sale of Tinghes’ stock after a proper 
hearing... But there has beew no adequate hearing of 
this issue as to Hughes. Neither when the present 
order was considered nor when the original decree was 


entered were any findings of fact made te support an 
ord r of compulsor \ sale of Hughes’ BLOCH 4.4% At ever) 
stage Hughes objected to the order forcing sale of his 
stock without a hearing that mcluded evidence and a 


judicial determimation based on it.’ 342 U.S. 357-358 


(Emphasis added). 


One of the legal underpinnings of this procedural re 
quirement of a trial or evidentiary hearing is mandated by 
the constitutional requirement that a party has ‘‘a right 
guaranteed to him by the Due Process Clause’’ to ‘litigate 
the issues raised’’ in a lawsuit. United States ve. Armour, 
402 U.S. at 682. In Armour the Court held that a party to 
a consent decree retains that right in any subsequent pro 


ceoding to modify the decree. 


00 


Under the circumstances presented below ihe trial or 
hearing required under the Due Process Clause should have 
included an opportunity to present evidence with respect to 
disputed factual issues. See Morrissey v. Brewer, 408 US. 
471, 489 (1972): Morgan v. United States, 304 U.S: 1, 18 
(1988): In re George W. sers Co., 412 F.2d 785, 786 (3rd 


Cir. 1969): Weye nhe rg Vv. Me nasha, 40] EF, Supp. 801, 803 


(E.D. Wis. 1975).* 


nary injunction motions, where 
ct, the feceral courts have reversed 
ly placed restraints on an unwilling 
latter either a trial on the merits or 
ppv. Franklin National Bank, 


Kau n an, J SEC v. Frank, 388 

|.) : Carpenters’ District Coun- 

tee Cir. 1958); Hawkins v. Board of 

Control, 2: Be: 1958); Sims v. Greene, 161 F.2d 

87 (3rd Cir. 1947). Thus, in Dopp, this Court reversed the entry 

of a preliminary injunction based o1 ecord of affidavits and 
depositions. In so ho! cing, Judge Kauiman stated that: 

lve should t resolve a factual dis- 

itions, for then he is merely showing 


of paper to another.’ Sims v. Green, 
is is particularly so when the 
evidentiary hearing, resolves the bit- 
or of the party who has the burden 
» preliminary relief. See, id.; 7 Moore, 
lis caveat is most compelling 


‘where everything turns on what happened and that is in sharp 
ess Ol proceeding 
on afhdavits attains its maximum ities and Exchange 


ink, 388 F.2d 486, 4°1 (2d 1968) (Friendly, 


dispute; 1 such instances, the inappr 


Comnin v. 
Cid.) * 461 


This Circuit has a trial or evidentiary hearing in 
other situations where factual issues are present. Thus, 
this Court has repeziedly reversed the granting of summary judgment 
because of the existence of factual issues, and has noted that such a 
motion is “particularly” inappropriate where the nonmovant, as here 
has not yet had an opportunity to engage in pretrial discovery pro- 
ceedings. See e.g., Natioual Life Ins. Co. Solomon, 529 F.2d 59. 
61 (2nd Cir. 1975) (por curiam). It has also held that a full trial 


or hearing is required before substantial sanctions may be imposed 
under Fed. R. Civ. P. 37 for discovery defaults. See Fla’ yv. Koegel, 


504 F.2d 702 (2nd Cir. 1974) (Mulligan, J.). 
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Since the Examiners are now restricted to the terms of 
the Revised Plan and enjcined from implementing the 
Permanent Plan or any other r:>. od of selection and li- 
censing of supervisors, the Judgment below 
without a trial or evident: rs without findings of 
fact, and in the face of a conflicting paper record with re- 


b 


gard to the alleged need for ‘‘modification,’’ should be 


reversed. 


f. The district court’s stated reasons for granting 
the “modification” were legally insufficient 
The district court held that it had the power to ‘‘mod- 
ify’’ because, in its view, the Revised Plan could achieve the 
objectives of the Consent Judgment by ‘‘s'mpler, more prac- 
tical means,’’ and because the Permanent Plan ‘‘might’’ 
not succeed in eliminating the conditions that initially gave 


rise to this litigation (I1-930a). These reasons for granting 


the ‘‘modification’”’? are wrong, irrelevant and legally in- 
sufficient. 


First, the district court improperly relieved the Board 
of Education and Chancellor of their burden of proving 
that the stringen. requirements for modification of consent 
decrees were satisfied. The district court’s offhand analy- 
sis was not based on the existence of any changed circum- 
stances and their detrimental effect on the Board of Educa- 
tion and Chancellor. 


Second, the district court asserted that it had the power 
to change, in a fundamental manner, an agreed upon plan 
which the parties themselves—and 1c a court—had fash- 
ioned. and to changes it In a manner which substantially 
increased the iestraints upon a party to that agreement. 
The conrt had nv such power. 


Bye 


Finally, the district court assumed, again without any 
legal support, that a consent decree could be substantially 
changed to simplify it.’ 

As authority for . decision, the district court improperly relied 
on System Federation v. Wright, 364 U.S. 642 (1961) and Chrysler 
Corp. v. United oe 5, 316 U.S. 556 (1942), neither of which is 
apposite. While Hrig/t modified a consent decree, it did so at the 
request of a defen: lant to relieve it of restrictions on its own conduct 
because of a change in the underlying Railway Labor Act. The Court 
felt bound by Sat /’s requirement that the changed circumstances 
necessary for modification be such as to turn the decree into “an 
oS of wrong” (304 U.S. at 647), but held that the change 
statute was substantial cnough to satisfy the requirement. 

demonstrated above in Voint 1, Ji right is the leading case 
mn modification of a consent decree due to a change of law. It is, 
thus, wholly inapplicable with respect to the .notion to “modify” 
below since the New York State constitutional and statutory frame- 
work under which the Board of [-xaminers functions has not been 
changed in any fashion. 

Chrysler qually inapposite. While the Court there affirmed 
a modification of a consent decree, ii did so only to effectuate a very 
minor change in the decree. Vhe Government's action against 
Chrysler was a parallel smit to the antitrust action in Ford Motor 
Co. v. Untied States, 335 U.S. 303 (1948), discussed above. As in 
the ford case, Chrysler agreed to a consent decree containing a 
number of prohibitions: and i order “. .. to protect Chrysler from 
being placed at a con a Pdunae 4 (316. U0 S2at 563), 
one of the prohi G ex cae uf the Government did not obtain 

similar restr 1 Motors bv a certain date. Due 
to unexpected delays in the General Motors litigation, the Govern- 
ment moved for an exte n of this deadline. While the Court 
granted the Government’s request, it stressed that the General Motors 
case had heen delayed for reasons for“... which the Government 
was not responsible” that “Chrysler | had | made no showing 
... that it was suffering a competitive disadvantage, the Second 
World War having “. . . minimized the significance of the competi 
tive factor.” 316 U.S. ai 563-5¢4.  [n light of the Supreme Court's 
subsequent deciston in the ay ‘d Motor case, Chrysler must be read 
most narrowly. In ford, the Suprenie Court reversed 


i€ granting of 
a fur her extension of a paral ied ‘deadline on the grounc 


-hat such an 
extension would amount to a provibited maior change in the consent 
decree. The Supreme Court also stressed in Ford that the provision 
in question was intended to nuninuze competitive disadvantage and 
that, at the time of the Chrysler decision, non-competitive wartime 
circumstances prevailed. 335 U.S. at 321-322. 

Reading Chrysicr and Ford together, one must conclude that the 
“modification” entered below was not a justifiable minor change in 
the consent decree te preserve the essence of the parties’ agreement 
as in Chrysler, but was a substantial alteration of the decree pro- 
hibited by Jord. 


the 
| 
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2. The “modification” vitiates New York State’s 
constitutional and statutory scheme for selec- 
tion and licensing of supervisory personnel in 
the New York City schools 


New York State’s Constitution (art. 5, 46) requires that 
all civil service appointments shall be made by objective 


examinations to determine ‘‘merit and fitness’’. The New 
York State Education Law §§2569(1) (a), 2590-j(3)(a)(1), 
(b)(2) and (3), and 2573(2), further mandate that the 
Board of Examiners shall have exclusive control over deter- 


minations of whether candidates for licensure for super- 
visory positions in the New York City school system possess 
sufficient merit and fitness to perform the duties required in 
that position; that the Board of Examiners shall have 
exclusive control over the preparation and adminisiration 
of examinations to aid in making that determination; that 
such examinations must be ‘‘objective’’; that a candidate 
must, in addition to passing an examination, comply with 
minimum education and experience requirements promul- 
gated by the Chancellor; and that licensure must pre- 
cede appointment to such a position, z.e., that no person may 
serve in a permanent appointment as a supervisor without 
first being licensed as a result of the mandated examination 
and other procedures.* 


Recently, in Board of Education v. Nyquist, 31 N.Y.2d 
468, 341 N.Y.S.2d 441 (1973), the New York Court of Ap- 
peals reaffirmed the importance of this constitutional and 


* The relevant provisions of New York’s Constitution and its Edu- 
cation Law are set forth in Addendum A hereto. See generally the 
decisions on plaintiffs’ preliminary injunction motion in this case, 330 
F. Supp. 203, 207:(S.D:N.Y. 1971) and 458 F.2d 1167, 1170 (2nd 
Cir 1972). 
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statutory scheme. There, the State Commissioner of Edu- 
eation had determined that a person who had satisfactorily 
served as an ‘‘acting’’ principal for 11 years should be 
given a permanent appointment as principal even though 
she had not passed the Board of Examiners’ objective ex- 
aminatious required for licensing as a prineipal. The Ap- 
pellate Division of the State Supreme Court struck down 
the Commissioner’s determination and, in an opinion by 
Chief Judge Fuld, the New York Court of Appeals affirmed. 
It held that New York’s Constitution and statutes require 
that a person must pass the prescribed examination before 


receiving a license: 


“The constitutional mandate that appointments to 
civil service positions be based on merit and fitness, to 
be ascertained by competitive examination where 
‘practicable,’ may not be blinked or avoided.* A civil 
servant may not, therefore, be appointed without 
the required examination to a higher position than his 
license or title calls for simply upon the basis of his 
satisfactory performance during temporary or ‘out-of- 
title’? service in such higher position. [Citations 


omitted], 2 has been well said in the Bacon ease (per 
Matthew M. Levy, J.) that (205 Mise., at p. 79), 


* Nyquist was not the first instance where the New York courts 
reaffirmed New York’s public policy that civil service appointments be 
determined according to the strict “merit and. fitness’ standards 
enunciated in the Constitution. Thus, e.g.. in Palmer v. Board of 
Education, 27/06 N.Y. 222, 226, 11 N.E2d 887, 888 (1937), the 
Court of Appeals held: 


y placing this provision in the Constitution the People of the 
State have declared in unmistakable terms that merit, ascertained 
as therein provided, shall govern appointments and promotions 
in the public service, and have thus formulated and announced the 
public policy of the State. No administrative officer may violate 
the provisions of the Constitution, and no court may sanction a 
violation.” 
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‘If the beneficent merit systen. vith ec mpetitive 
examinations is to be preserved, we must adhere 
strictly to the ruie that only one who has passed the 
prescribed appropria’ examination is entitled to « 
certificate of appointment * * * To rule otherwise 
would be tantamount to appointing unqualified per- 
sons, in the sense that they had not passed the 
required competitive examinations or had not re- 
eeived certificates of appointment as required by 
law. And not alone might incompetence be thus per- 
mitted, but favoritism or discrimination might thus 
be enabled to raise its ugly head.’ ”’ 


31 N.Y.2d at 472-473; 341 N.Y.S.2d at 445. (Emphasis 
added) 


Not only does the Judgment entered below contravene 
and change each of the requirements of New York law 
referred to above, and run a‘oul of Vyquist, but that Judg- 
ment also violates fundamental concepts of federalism. 


a. The Judgment entered below contravenes New York's 
constitutional and statutory scheme in numerous ways 


Aithough the Judgment entered below violates Now 
York law in numerous different ways, those violations ean 


be separated into two categories: first, that the Judgment 


by its very nature interferes with the Examiners’ exclusive 
control of determinations of fitness and selection of means 
te aid them in making such determinations; and second, that 
the method of selection and licensing set forth in the ‘‘Re- 
vised Plan’’ violates the requirements of New York law. 


The Judgment entered below requires the Board of 
Examiners to administer the Revised Plan for the selection 


a ¢ 
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Beard of 
Education, the Chancellor and plaintiffs and prohib:ts the 


and licensing of supervisors developed by the 


Examiners from preparing or administering any other 
means or methods of selection des) oe supervisors. 
But, Sections 2569(1) (a) and 2590-j(3)(a) (1) of the Educa- 
tion Law clearly mandate that the Bourd of Examiners has 
exclusive control over the examination process to determine 
‘‘merit and fitness’’, including, as part of its cbligation to 
prepare and : (minister examinations, the exe)ysive right to 
choose examination procedures, to set pessin. 1. ades and iv 
rate answers.” 


Over 50 years ago, the New York State Education Com- 
missioner rendered two determinations which ~.ake clear 
that the Education Law confers this exclusive eentrol on the 
Board of iixaminers and that it is to be ercreised without 
interference by either the Board of Educatiou or the Chan- 
cellor (formerly known as the Superintendent of Schools). 


Thus, In the Matter of the jurisdiction of the Roard 
of Exammers of the City School District of New York, 2 
State Department Reports 275 (Kducation Department, 
February 9, 1921) (hereinafter the ‘Jurisdiction Case ), 
the Education Commissioner, in inierpreting the stw\ «ery 
language which is presently set forth in "duestion waw 
$2509, held: 


“It was the obvious purpose of this section to «on- 
fer upon the board of examiners the power and dniy «1 
* In light of this requirement of New York law, the district court 
had previously held in this case that the power to prescribe and con- 
duct supervisory examinations “.. . is vested solely in the defendant 
Board of Examiners. See N.Y. Educ. Law $2590-j3(a) (1) 
(1-301a-2, 303a). That determination, clearly correct, is the jaw of 
this case and should have been followed by the court tie See 
Zdanok v. Glidden Company, 327 F.2d 944, 952-953 (2nd Ci tt.) Cerh 
denied, 377 U.S. 934 (1964). 


£9 
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examining applicants for teachers’ licenses. Such 
power may not be exercised nor may such duty be per- 
formed without giving to the board of examiners entire 
control over the examination of applicants, which in- 
cludes the preparation of questions, the rating of an- 
swers and such other investigation as may be necessary 
to wscertain the fitness of applicants for licenses. As 
to these matters the power of the board of examiners 
may be exercised exclusive of control by tke board of 
education and the superintendent of schools. There 
may not be, by regulation of the board of vducation or 
by the exercise of the supervisory power conferred 
upon the superintendent, any interference with the de- 
termination of the fitness of «pplicants who are re- 
quired to be licensed as teachers. This determination 
must under the statute be made by the board of ex- 
aminers through examinations conducted by such 
board.’’ (At 280-281) (Emphasis added.) 


Similarly, In the Matter of the investigation of the 
Board of Examiners of the City of New York by the Presi- 
dent of the Board of Education (N.Y.S. Education Depart- 
ment, January 23, 1926) (hereinafter the ‘‘Investigation 
Cause’’),* the Education Commissioner rendered a mem- 
orandum decision holding: 


“Neither the Board of Education ngr the Superin- 
tendent of Schools may by any official action deprive 
the Board of Examiners of the powers conferred upon 
it by statute as to such examinations, or interfere with 
the duties imposed upon the board pertaining to the 
determination of the fitness of candidates for teaching 
positions or the preparation of eligible lists. 

It is the intent of the statute that the Board of 
Examiners should possess and exercise an exclusive 


* Since this determination is not readily accessible, its full text 
is set forth in Addendum B to this brief. 
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power in the making of the tests and examinations 
which are required for the purpose of determining the 
qualifications of teachers. It would be contrary to the 
express language and the evident spirit of the statute 
to permit any other administrative agency to assume 
any responsibility or exercise any control in respect to 
the determination of the fitness of candidates for teach- 
ing positions.’’ (At p. 3) 


* & * 


“The board [of examiners] itself has control over 
its procedure in determining what questions shall be 
asked and the weights that shall be given to such ques- 
tions.’? (At p.5) 

* * * 

‘‘The Superintendent may not direct the Board of 
Examiners to institute any system of correcting the 
papers. The matter of examining and correcting 
papers is within the exclusive control of the Board of 
Examiners.’’ (At p. 5) 


* * * 


‘‘Inquiry is... made as to the power of the Board 
of Examiners to institute examinations of a particular 
nature to determine the qualifications of candidates for 
licenses, without consulting the Superintendent of 
Schools or without obtaining his approval therefor be- 
fore the examination is held. ... The determination of 
the fitness of the candidates is within the control of the 
Board of Examiners. The Superintendent may not 
control the board in its application of the tests or the 
conduct of examinations for the purpose of ascertain- 
ing such fitness. The Board of Examiners is therefore 
not required to consult the Superintendent of Schools 
as to the nature of the examinations and tests to be 
applied.... 

The inquiry is as to the power of the Board of Edu- 
cation to control the extent of written examinations re- 
quired of graduates of training schools and the an. 
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plicants for license No. 1. In my opinion the Board 
of Education or the Superintendent of Schools may not 
direct the Board of Examiners to eliminate or reduce 
the extent materially of the written examinations re- 
quired of such graduates. This matter is one that must 
necessarily fall within the exclusive control of the 
Board of Examiners.’’ (At p. 7) 
* * * 

“It is for the board to determine as to the relative 
values and weights of the various part: of the exam- 
inations and of tie credit which shall be given on ae- 
count of prior service and experience.’’ (At p. 7) (#im- 
phasis added.) 


More recently, in Bourd of Education v. Nyquist, supra, 
New York's highest court reaffirmed the principle that no 
other agency may interfere with the Board of Examiners’ 
functions. Nyquist held that even the New York State 
Edueation Commissioner may not interfere with the Board 
of Examiners’ exercise of their statutorily mandated fune- 
tions; and the Commissioner’s own determinations years 
ago in the Jurisdiction Case and the Investigation Case 
show that neither may the Board of Education nor the 
Chancellor interfere. A fortiori, plaintiffs—who are, at 
best, candidates for future supervisory examinations—can 
have no legal right to impose their nonprofessional views 
upon the Board of Examiners or to limit the Examiners’ 
discretion in exercising their functions in selecting from 
among various available means to determine the fitness of 


candidates for supervisory positions. 


Because of the Education Law’s obvious commands, 


even the Board of Education’s own By-Laws recognize that 


the Examiners have exclusive control over the preparation 
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and administration of supervisory examinations. Thus, 
Section 67 of those By-Laws not only describes the Exam- 
iners’ duty ‘‘to hold examinations’’, ‘to examine” and “to 
prepere all necessary eligible lists’’,’ but it expressly en- 
joins that: 


“4. Except as to matters over which specific juris- 
diction is given to the Board of Examiners by the Edu- 
cation Law, examiners shall be subjeet to the direction 
and supervision of the Superiatendent of Schools.’ 
(Emphasis added.) 


In short, the Judgment entered below violates New York 
law in a most fundamental fashion by requiring the Board 
of Examiners, the statutory testing agen y, to administer a 
plan for selecting and licensing supervisors created by 
others (i.¢., agencies which may require new supervisers In 
the future and candidates for such positions) and hy pro- 
hibiting the Examiners from administering any other 

For this reason alone, 


and without regard to the specifie contents of the Revised 


Plan, the Judgment below should be reversed. 


Furthermore, the Judgment entered below should be 


reversed ceause the Revised Plan requires administration 


of a means of selection and licensiig which is not only 


anathema to the Examiners, but is violative of the com- 


mands of New York law in many additional wavs, viz.: 
* Section 67(2) of the Board of Education's own By-Laws pro- 
vides : 

“It shall be the duty of the Board of Examiners to hold exami- 
nations for licenses established in these By-Laws on such dates 
as may be designated by the Superintendent of Schools, to ex- 
amine all applicants who are required to be licensed or to have 
their names placed on eligible lists for appointment in the schools 
of the city, and to prepare all necessary eligible lists.” 
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1. The Judgment permanently suspends the statutory 
requirement that no person may be licensed as a supervisor 
without first passing an examination prepared and admin- 
istered by the Board of Examiners and being otherwise 
deemed fit by the Examiners. The Revised Plan does away 
with this essential requirement of New York law since it 
provides for ‘‘provisional licensure”’ and thus eligibility 
for appointment—of avy candidate whose transcript and 


resume evidence compliance with the minimum education 
and experience requirements promulgated by the Chan- 
eellor pursuant to Education Law °2590-j(2)* (1-583-585a, 


669-677). 


2. The Judgment limits the Examiners’ diseretion in 
choosing the examination and investigative techniques 
which they deem best suited for determining fitness for the 
particular supervisory position. Under the Education Law, 
the Board of Examiners not only must determine whether 
a candidate’s reeord satisfies the Chanecllor’s minimum 


education and experience requirements, * but it must ad- 


» Revised Plan also 1 its the examiners to sequire 
candidates to write a single written e ‘about 1 ers relating to 
the position for which application i ide” -(1-S85n), ne ! ite 
may be deemed unqualified by the [-xariners, and tius dented provi 
sional licensure, if the education and experience requirements are sat- 
ished, even if a particular candidate appeacs to be totally unfit. More 
over, under the Revised Plan, t : | e oO 
“evaluate and comment on the candidates’ writte ! inication 
skills” (1-585a). Thus, it would appear that if a candidate writ 
well, but demonstrates a total lack of unde ing abot e€ subst 


il l t { 
tive aspects of the essay, the Examiners may not properly even be able 
to “comment” on that substantive response (1-677a 


** Under the Board of Examiners’ By-l.aws, Section 4(2)(a 
and under the “General Regulations Governing | minations’’, pear 
13-19 (III-6a, 22a-1), applicants for a supervisory position must “‘es- 
tablish their eligibility” for the position by onstrating compliance 


with the Chancellor's requirements. 
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minister an ‘tobjective examination’? and conduct such 
other ‘‘investigation as may be necessary to ascertain the 
fitness of applicants’’, Jurisdiction Case, 25 State Depart- 
ment Reports at 280-281.* Tn the words of Examiner Ethel 


Fitzgerald, the Judgment appealed from prohibits 


sé 


... the objective testing of applicants in those very 
areas demanded of supervisors in the New York City 
school system today—judgmental ability, speaking 
ability, ability in human relations, evaluative ability, 
as well as the substantive content areas required for 
the particular supervisory position—all of whieh would 
be examined under the [Permanent] Plan for plenary 
examinations which is presently part of the Consent 
Judgment... . That [Permanent] Plan sets forth 
a flexible system of examination procedures which all 
sides agreed as long ago as May 1974 was the basis for 
examinations which are job related, non-discriminatory 
and comply with New York law.’’ (1-673-674a). 


3. The Judgment eliminates the requirement that a 
vandidate pass an ‘objective examination’? before reeeiv- 
ing a license. It is clear that provisional leensure under 
the Revised Plan oceurs without the ‘‘examination’’ re- 
quired by New York law. Moreover, even permanent li- 
censure will occur without the eandidate successfully com- 
pleting the ‘‘examination’’ contemplated by New York law. 
As noted above, Nyquist held that a license may only be 


issued after a candidate passes an examination; and that 


a license may not be issued because the candidate complies 


with the Chancellor’s education and experience require- 

* Thus, the Education Law requires a candidate both to comply 
with the Chancellor's “education and experience requirements” and to 
pass an “objective examination” before being eligible for appointment 
to a supervisory position. The Revised Plan only requires that a can- 
didate satisfy one requirement. 
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ments, and because of ‘‘satisfactory performance during 
temporary or ‘out-of-title’ service’? ina position. 31 N.Y.2d 
at 472; 341 N.Y.S.2d at 445. 


4. Even assuming arguendo that a review of a eandi- 


‘ 


date’s resume is an ‘‘examination’’ (and it is not), it is 
certainly not an ‘‘objective examination’? as required by 
Section 2590-j(3)(a)(1) of the Education Law and Fink v. 
Finegan, 270 N.Y. 356, 361-262, 1 N.E.2d 462, 464 (1936) 
(New York’s Constitution reqrires ‘tan objective standard 
or measure’’). As was indicated in the affidavit of Ethel 


Fitzgerald submitted to the court below: 


‘“Instead of measuring an applicant’s fitness, it [the 
Revised Plan] will measure his ability to prepare the 
best possible resume or application—or , vhaps to 
have someone else do so for him. Instead of an im- 
partial examination, it will also afford a wide opportu 


nity for inequities and subjective decisions.’’ (1-676a) 


5. Since the Chancellor sets the cdueation and experi- 
ence requirements, he, in effect, will ‘‘prepare’’ the ‘‘ex- 


’ 


amination’’ and set the ‘‘ passing grade’’, both of which are 


functions within the Examiners’ exclusive province. 


6. Under the Revised Plan, the Examiners’ sole fune- 
tion will be ‘‘review, verification and analysis of record’? 
(1-584a)—a clerical function which certainly does not per- 


mit a determination of ‘‘merit and fitness’? in accordance 


with the commands of New York law. 
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b. The Judgment runs afoul! of important 
considerations of federalism 

By depriving the Board of Examiners of their statu- 
torily-mandated control over determinations of merit and 
fitness and over the exemination process, and otherwise 
altering New York’s constitutional and statutory scheme, 
the Judginent runs ee unter to the well developed principle, 
most recently enunciated by » Supreme Court in [Rizzo v. 
(ioode, —— US. , 46 L. Kd.2d 561, 573 (1976), that 


‘*).. federal courts must be constantly mindful of the 
‘special delicacy of the adjustment to be preserved he- 
tween federal equitable power and State administra- 
tion of its own law.’ Stefanelli v. Minard, 342 U.S. 
Ae Se ae 
In Rizzo, the Supreme Court reversed the entry of an in- 
junctive order which ‘indisputably’? constituted a ‘*sharp 
limitation’? on a municipal police department’s ‘latitude 
in the dispateh of its own affairs’? because of the under- 
lying 
‘principles of federalism which play such an im- 
portant part in governing the relationship between 


federal courts and state governments. ...’’ ——— 1S, 


The principle that wralism places limits upon the 
injunctive power of federal courts is particularly appliea- 
ble here, as it was in Piz since the Judgment entered 
below makes fundamental changes in New York’s constitu- 
tional and statutory law without any legal basis. There 


was absolutely no showing below that the entry of that 


See also Mayor v. Educational Equality League, 415 U.S, 605, 
615 (1974); Carter v. Jury Comm'n, 396 U.S. 320, 338 (1970). 
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Judgment was necessary to achieve any countervailing fed- 
eral goal cr protect any federally recognized right. In fact, 
plaintiffs and defendants jointly developed the Permanent 
P’ 1 ane submitted it to the district court as an agreed 
upon, constitutional selection system. Plaintiffs’ counsel 
specifically conceded during those submission proceedings 
in the district court that the Permanent Plan was the basis 
for ecnstitutional, non-diseriminatory, job-related exam- 
inations (1-348-349a, 459a-10-460a). Thereafter, on the re- 
turn date of the motion to ‘‘modify’’, plaintiffs’ counsel 
again conceded that the Permanent Plan provided for a 
constitutional program of selection and licensing.* 

T short, Rizzo makes ciear that a federal court’s power 
to grant injunctive relief altering or suspending state law 
is limited by the need to remedy constitutional wrongs. 
Since at the time of the ‘‘modification’’ motion below no 
such reed was before the district court, that court lacked 
the power to act as it did and, accordingly, for that reason 
alone, the Judgment entered below should be reversed. 


The “modification” eliminates the universalty 
accepted requiremexi that a job analysis be 
prepared as a prerequisite to valid employ- 
ment testing procedures 


The Judgment below eliminates the requirement that 
future selection procedures be based upon job analyses. 
Thus, while an integral part of the Permanent Plan to 


which all of the parties agreed was a provision for the 


* Thus, plaintiffs’ counsel stated : 
“Any of these things [i.e., both the Permanent Plan and the 
Revised Plan] is constitutional. We don't doubt the constitu- 
tionality. The only problem is the efficiency.” (1I-907-908a ). 
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preparat’ » of job analyses (1-515-519a). the Revised Plan 
adopted vy the court below in its stead eliminates those 
provisions. Yet, the United States Supreme Court and this 
Court, as well as the Equal Employment Opportunity Com- 
mission and the Equal Employment Opportunity Coordi- 
nating Council, have all specified the necessity and impor- 
tance of job analyses in creating job-related examinations 


and selection procedures. 


In Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975), 
the Supreme Court indicated that a job analysis must be 
prepared in order to establish the content validity of an 
examination. Jd. at 429-435. And, in finding that the de- 
fendant had not established the validity of its examinations, 
the Ceurt quoted the Equal Employment Opportunity Com- 
mission’s ‘‘Guidelines on Employee Sclection Procedures”’, 
29 C.F.R. Part 1607, which provide in part: 


“Phe wark behaviors or other criteria of employee 
adequacy which the test is intended to predict or iden- 
tify mnst be fully deseribed. ... Whatever criteria 
are vsed they must represent major or critical work 
behaviors as revealed by careful job analyses.’’ 29 
C.F.R. §1607.5(b) (3), quoted at 422 U.S. at 432 n.30. 


In addition, the preliminary injunction decisions in this 


ease plainly indicated that a job analysis must be prepared. 
See 458 F.2d 1167, 2174 (2nd Cir. 1972), aff'g, 330 F. Supp. 
203, 216 (S.D.N.Y. 1971). In support ef their preliminary 


injunction motion in 1971, plaintiffs’ testing expert had sue- 


cessfully argued that a proper job analysis was ‘‘nec- 
essary’’ to establish the validity of an examination and in 
seeking affirmance in this Court plaintiffs argued that the 


performance of a job analysis is ‘‘the first and essential 


12 
step in developing a job-related examination’’ (1-681-682a). 
Although plaintiffs continued to state the same view on the 
proceedings below,* they vigorously supported the motion 
to ‘‘modify’’ which successfully sought to eliminate the re- 
quirement that a job analysis precede the preparation of 
future supervisory examinations.** 

Other decisions of this Court have also held that job 
analyses must be prepared in order to establish content 
ralidity and job-relatedness, See Jones v. New York City 
Human Resources Administration, 528 F.2d 696 (2nd Cir. 
coming tition for cert. filed, 44 U.S.L.W. 3686 (U.S. May 22, 

1976) (No. 75-1694); Kirkland v. New York State Depart- 
ment of Correctional Services, 520 F.2d 420, 425-426 (2nd 
Cir. 1975), petition for cert. filed, 44 US.L.W. 3675 (U.S 
May 7, 1976) (No. 75-1631) ; Videan Society v. Civil Mervice 
Comm., 490 F.2d 387, 393-397 (2nd Cir. 1973); Bridgeport 
Guardians, Inc. v. Bridgeport Civil Service Comm., 482 
2d 1323, 1337-1338 (2nd Cir. 1972). For example, in 
Vulcan, this Court held that *‘the absence of a proper job 
analysis is of great weight in evaluating the joh-reiatedness 
of a qualifying examination’’, 490 F.2d at 394 n.8, and 1 
affirming the district court in Jones, 528 F.2d at 699, i. 
Sourt cited with approval Judge Lasker's opinion below, 
which provided in part: 

“The initial step in the construction of a content- 
valid evaluation is the ‘jeb analysis.’ ... Obviously, 
the adequacy of the Job analysis is crucial to a content- 


* Plaintiffs urged below that “valid job analyses are the essential 
underpinning of job-related examinations” (1-054a). 


** Plaintiffs have not changed their views. Since no examination s 
required under the Revised Plan, planuilis have obviously concluded 
that a job analysis would be superfluous. 


valid examination; unless the avalysis accurately de- 
scribes the ‘content’ of the job, the content of the 
examination based on it is likely to be seriously dis- 
torted.”’? 391 F. Supp. 1064, 1077 (S.D.N.Y. 1975). 


In addition to ease law, recent ageney statements have 


stressed that preparation of job analyses is essential. The 


Equal Employment Opportunity Commission’s ‘‘Guide- 
lines on Employee Selection Procedures’, 29 C.F.R. Part 
1607 (1975), provide that job analyses must be prepared 
in order to establish content validity (1-681a, 683a). More- 
over, the Equal Employment Opportunity Coordinating 
Couneil’s proposed **Uniform Guidelines on Employee Se- 
lection Procedures’’, 41 Fed. Reg. 29016, 29019-29020 
(1976), emphatically declare that job analyses are essential 


to establish content or construct validity. 


It is thre clear that the climination of the requirement 
of job analyses by the district court contravenes accepted 
principles for valid selection procedures. The result will 
either be selection procedures which are not job-related or, 
even if that is not so, the Examiners will face a difficult 
burden i establishing job-relatedness in the future, having 
been required to start in the wrong direction. In either 
case, the district court erred and, accordingly, its Judgment 


should be reversed. 


4. The effect of the “modification” is to undermine 
the utility of consent dispositions of protracted 
litigations and the notion of finality 


By granting the ‘Cmodification’’ mution below, the dis- 
trict court gave the Board of Hducation and plaintiffs all of 


the benefits which they bargained for in agreeing to the 
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settlement of this case and to the Permanent Plan, but de- 
prived the Examiners of their quid pro quo, the implemcn- 
tation of a comprehensive :ystem of plenary examinations 
which meet the requirement. of New York State law. Such 
a result was not only inejuitable but undermined the utility 
of consent judgments in settling major litigations and the 
notion of finality. 


In 1973 plaintiffs and defendants Board of Examiners 
and Chancellor agreed ice a two part settlement of this case 
which resulted in the entry «f the Consent Judgment (I- 
617-618a, 621-624a).* 


The first part of the set*lement called for the impic- 
mentation of an agreed-upon so-called ‘‘interim’’ selection 
and licensing system using on-the-job performance evalu 
ations so that supervisors appointed on an ‘‘acting’’ basis 
during the pendency of this case expeditiously cou.d obtain 
licenses. The plaintiffs benefited from this part of the 
settlement because over 1,100 supervisors, many of them 
members of plaintiffs’ class, hae been licensed pursuant to 
that ‘‘interim’’ system without passing the plenary exam- 
ination contemplated by New York law (1-696a). 


The second part of the settlement called for the subse- 
quent development by the parties of the Permanent Plan 
for a comprehensive system of plenary examinations. It 
was expressly agreed that when the Permanent Plan was 
developed, it would replace the ‘‘interim’’ system (1-128a, 
132a, 134-136a, 138a, 254a, 256-259a). 


* Although defendant Board of Education initially resisted that 
settlement, in early 1975 it also consented to be bound by the Consent 
Judgment. 


However, despite the agreement of all parties to the 
Permanent Plan, the submission of that Plan to Judge 
Tyk rin May 1974, Judge Tyler’s approval of it in January 
1975 and its ferinal incorporation as part of the Consent 
Judgment in March 1975, Judge Pollack granted the far- 
reaching ‘‘modification’’ motion at the behest of the Board 
of Education, the Chancellor and plaintiffs. As a result, a 
double eatastreple has occurred. Not only does the Judg- 
tent eliminate tue testing procedures laboriously devel- 
oped by the parties, but it preserves all of the concessions 
which the Examiners made in order to reach agreement en 
the Permanent Plan. These concessions went far beyond 


anything required by law. 


Needless to say, the Board of Examiners would never 
have agreed to the ‘interim’? on-the-jols evaluation system 
or, in fact, to concessions in the Permanent (22 which have 
been carried over into the Revised Plai uf ver Con: 


sidered that such a result was remotely poss! 


It has been consistently recognizea U 


decrees are judicially approved agreemonts | 


parties, courts should exercise extreme vav ion in iging 


their terms—-whether by a ‘‘medification or or ‘‘inter- 


pretation’’—and should be especiatly vigilant t. prevent a 


party to such a deerce from seck ug to escape fro affor 


receiving benefits unde: it. See eg. United Siate Ar- 
mour & Co., 402 U.S. 673, 982 (1971) ri vale, ae 


Rugby Fabrics Corp., 303 22d 283 (2nd Cir, 1962) (4A 

* In addition, lest there be any doubt about it, the Examiners 
would never have agreed to ans ing lke the Revised Plan. In tact, 
in early 1973, the Board of [xanaine rejected a settlement proposal] 
inade by plaintiffs which was substantially similar to the “moditica- 
tion” granted below (1-708-709a ). 


ts 
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consent decree represents an agreement by the parties 
which the court cannot expand or contract’’?); United 
States v. Lucky Lager Brewing Company, 209 F. Supp. 665, 
668 (D. Utah 1962); United States v. Swift & Co., 189 F. 
Supp. 885, 907 (N.D. Il. 1960), aff’d, 367 U.S. 909 (1961) 
(per curiam) (‘Swift I1’’): United States v. Shubert, 163 
F. Supp. 123 (S.D.N.Y. 1958) (Kaufman, J.). Cf. Robinson 
v. E. P. Dutton & Co., 45 F.R.D. 360 (S.D.N.Y. 1968). 


Thus, in denying a motion to modify, the court in 
Swift IT held: 


‘*Tf a composition reached after full and deliberate con- 
sideraticn may be set for nought simply because one of 
the parties on second thought believes he would have 
fared better at a trial, the decree becomes nothing more 
? 5 
than a continuance or postponement of the trial, and 
the mutual benefits which induce this form of disposi- 
tion will be lost. 

In the conferences that led to the decree, the de- 
fendants were not untutored innocents at the mercy of 
an overweening government. The evidence of com- 
promise in the decree suggests their power to bargain. 
They gained significant advantages through their eon- 
sent. They were spared the expense, burdens, and pub- 
licity of a full trial, and avoided the risk of more 
drastic relief... .’’ (189 F. Supp. at 907.)* 

* Likewise. in denying the motion to modify in Shubert, the court 
held that to liberally grant modifications “would deprive the consent 
judgment or decree of much of its vitality inasmuch as it would 
amount to an open invitation” to parties “who have made concessions 
in order to reap the benefits” of a settlement “to repudiate them” 
(163 F. Supp. at 124); and in denying a motion to set aside a dis- 
continuance resulting from a settlement, the court in Robinson held 
that a party will not be permitted to “make a mockery of the doctrine 
of finality” by settling the case and then attempting to reopen it to 
obtain “‘an additional term.” = (45 F.R.D. at 362.) 
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Surely, if the Judgment in this case is permitted to 
stand, the utility of consent decrees as devices to resolve 
protracted litigation will have been severely undermined.* 


5. The Board of Education should have been barred 
from obtaining the “modification” by its incon- 
sistent position in this case in 1973 and 1974 


The parties herein agreed to a two part settlement of 
this case. 1: 1973 and 1974 the Board of Education vigor- 
ously opposed the first part of that settlement. Over its 
opposition (1-203-204a, 238-242a. 628-629a, 7U3a), the dis- 
trict court entered a Consent Judgment with respect te 
the Board of Examiners and the Chancellor in accordance 
with the Stipulation of Settlement, and entered a parallel 
order with respect to the Board of Education, both of 
which adopted an ‘‘interim’’ system of selec.ion and licens- 
ing of supervisors using certification of compliance with 
education and experience requirements and on-the-job per- 
formance evaluations (i-251-267a). 


In opposing that part of the settlement, the Board of 
Education contended, first in the district court and then 
on appeal in this Court, that licensing of supervisors solely 
on the basis of the certification of educational and experi- 


ence attainment and an on-the-job performance evaluation 


*In addition, both the Board of [éducation and plaintiffs should 
have been barred under the doctrine of equitable estoppel from the 
relief granted below. The Examiners were clearly misled to their detri- 
ment by the conduct of both the Board of Education and plaintiffs. 
See Pickerson v. Colgrove, 100 U.S. 578 (1879); Lignos v. United 
States, 439 F.2d 1365, 1367-1368 (2nd Cir. 1971); United States v. 
Georgia-Pacific Co., 421 F.2d 92, 95-103 ([th Cir. 1970): Rode & 
Brand v. Kamm Games, 181 F.2d 584, 587-588 (2nd Cir 1950) ; 
Delson v. Minogue, 190 F. Supp. 935, 937-938 (E.D.N.Y. 1961). 


violated New York State’s Constitution and its Education 
Law. In fact, the Board of Mdaueation argued in Point I cf 


its brief in this Court: 


‘It was improper to direct that permanent appoint- 
ments be made without compliance with the require- 
ments of the State’s constitutional and statutory re- 
quirements of merit and fiimess determined by com- 
petitive examination Such a direction would be im- 
proper even in a final judgment since the alleged dis- 
crimination could be cured by requiring proper meth- 
ods of testing without any need for disturbing the 
State’s constitutional and statutory requirements.’’ 
(Brief of Appellant Board of Edueation dated Novem 
ber 13, 1978, Appeal No. 73-2320, p. 19). 


Moreover, the Board of Edueation’s brief quoted the terms 
| 


of Education Law §2590-j(3)(a)(1) which provides that 
the Board of Examiners ‘‘shall prepare and administer 
objective examination to determine the merit and fitness of 
all candidates for... supervisory service positions la 
and correctly concluded thai to obtain a permanent appoint- 
ment to a supervisory position under New York law an ap 
plicant must ‘‘... pass an objective examination given by 
the New York City Board of Examiners’’. (Board of Edu- 


eation’s Brief, pp. 26, 27.) 


Yet, on its motion to ‘‘modify’’, the Board of Education 
took the opposite position on the same issue. It seueht 
judicial approval of a scheme whereby it, rather than the 
Board of Examiners, would deterinine the nature and con- 
tent of supervisory examinations and which consisted MI 


the-job performance evaluations together with certifi ation 
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of compliance with cJucation and experience require- 
ments.* 


It has been consistently recognized that, because of re- 
gard for the dignity of the judicial process, a party will be 
barred from assuming inconsistent positions on the same 
issue in the same case. This principle is known as the doe- 
trine of judicial estoppel or preclusion against inconsistent 
positions. Sve e.g., In re Johnson, 518 F.2d 246, 251-253 
(10th Cir.), cert. denied, 423 U.S. 823 (1975); Texas Co. 
v. Gulf Refining Co., 26 F.2d 394 (Sth Cir.), cert. denied, 
278 U.S. 625 (1928) ; Duplan Corp. v. Deering Milliken, Inc., 
397 F. Supp. 1146, 1177-1184 (D.S.C. 1974). Thus, in John- 


son, the Tenth Circuit held: 


‘‘Under the doctrine of judicial estoppel a party 
and his privies who have knowingly and deliberately 
assumed a particular position are estopped from as- 
suming an inconsistent position to the prejudice of the 
adverse party. This rule ordinarily applies to incon- 
sistent positions assumed in the course of the same 
judicial proceeding or in subsequent proceedings in- 
volving identical parties and questions.’’ (518 F.2d 
at 252). 

Similarly, in Duplan, the Court held: 


‘“That an estoppel can arise because of a prior in- 
consistent claim or position taken in a judicial pro- 
ceeding is clear. A party cai .of have its cake and eat 
it too. Although there are several species of estoppel, 
the court is here dealing with what is generally known 


as judicial estoppel or the doctrine of preclusion 


*In fact, the Board of Education's motion sought approval of a 
proposal for selection and licensing which woul! have required much 
less of an ‘‘examination” than that to which it objected in 1973 and 
1974 (1-581-613a). 
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against inconsistent positions. This type of estoppel 
protects interests different from those protected by 


equitable estoppel. ... Equitable estoppel is designed 


to protect any adversary who may be prejudiced by the 
attempted change of position. On the other hand, ju- 
dicial estoppel, or preclusion against inconsistenc posi- 
tions, is designed to protect the integrity of the courts 


and the judicial process.’’ (397 F. Supp. at 1177.) 


These cases teach that the Board of Education’s prior 
inconsistent position should have barred it trom obtaining 


, 


the ‘‘modification’’ granted by the court below. The Board 
of Edueation cannot be permitted to play fast and loose 
with the courts in an attempt to obtain what, at a particular 


moment, it deems to be to its advantage. 


6. The Board of Education and Chancellor should 
have been barred from obtaining the “modification” 
by their failure and refusal to carry out in good 
faith their obligations under the Permanent Plan 


The Board of Edueation and Chancellor moved to 
‘‘modify’’ in order to discard the Permanent Plan. 
over a substantial period of time, they had failed and re- 
fused to carry out in good faith even their initial respon- 


sibilities under that Permanent Plan (1-615-646a, 781-787a). 


Under such circumstances, they should have been barred 
from obtaining the ‘‘modification’’ of the Consent Jude 
ment granted below. The doctrine of unelean hands ‘*. . . 
closes the doors of a court of equity to one tainted with in 
equitableness or bad faith relative to the matter in which 


9 


he seeks relief. Precision Instrument Mfg. Co. v. 


Automotive Co., 324 U.S. 806, 814 | 1945). See United States 
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v. Georgia-Pacific Co., 421 F.2d 92, 103-104 (9th Cir. 1970) ; 
International Alliance v. Rex Theatre Corp, 73 F.2d 92, 93 
(7th Cir. 1934). It should have closed the doors of the dis- 


trict court to the ‘‘modification’’ motion. 


B. The motion to implement was erroneously denied 


We have demonstrated above that for numerous sep- 
arate reasons the motion to ‘‘modify’’ the Consent Judg- 
ment and the March 25, 1975 Order should have been denied 
in all respects. Conversely, the Board of Examiners’ mo- 
tion to implement those decrees should have been granted 


by the court below. 


Under the Permanent Plan the Board of Education was 
required to adopt three prototype job analyses prepared by 
AIR, its consultant, and AIR had turned the analyses over 
to it in ‘‘the Spring of 1975’’ (1-518-519a, 782a). Yet, at 
the tim of the proceedings before the court below, the 
Boarc of Education had still not adopted and delivered 
those analyses to the Examiners. Of course, until the 
Board did so, the Examiners could not, utilizing its eon- 
sultant, commence preparation of the new plenary examina- 
tions contemplated by the Consent Judgment and the New 
York Edueation Law, and long awaited by Judge Mansfield, 


Judge Tyler, this Court and the New York State Court of 


Appeals.* 


* Sve Judge Mansfield’s decision rendered May 21, 1973 prelimi- 
narily approving the Stipulation of Settl-ment (1-200-208a) and his 
decision rendered Jaly 10, 1973 finally approving the settlement 
(1-244-249a); Judge Tyler’s decision rendered April 1, 1975 ac- 
companying the March 25, 1975 Order (1-540-543a): this Court's 
1974 decision upholding the “interim” s lection and licensing system 
adopted as part one ot the settlement, 496 F.2d at 825; ane the New 
York Court of Appeals’ decision in Board of Education v. Nyquist, 
31 N.Y.2u 468, 474-475, 341 N.Y.S.2d 441, 446-447 (1973). 
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Under the circumstances, the district court should have 
required the Board of Education to comply with the terms 
of the Permanent Plan. The Examiners’ motion to im- 
plement sought an order authorizing and directing the 
Board of Examiners, utilizing its consultant, to prepare 
and adopt, at the expense of the Board of Education, the 
three prototype job analyses (1-615-617a). Such relief 
would have been reasonable, and it was warranted and neec- 
essary to carry out the terms of the prior decrees in this 
case. 


It is clearly established that where a party is required 
by a decree to perform an act, and fails to do it, the courts 
will enter an order requiring that the act be done by a date 
certain. See e.g., Gautreaur vy. Chicago Housing Authority, 
436 F.2d 306 (7th Cis. 1970), cert. denied, 402 U.S. 922 
(1971) ; Wagner v. Warnasch, 156 Tex. 334, 295 S.W.2d 896 
(1956) (consent decree). Thus, in Gautreaur, the decree 
ordered defendant to use its ‘‘best efforts’? to build publi- 
housing in predominantly white areas and the Seventh Cir- 
cuit affirmed the entry of an order imposing deadlines for 


defendant to take the first step in the site selection process 


where one year had passed ‘vithy «thot -tep being taken on 
any sites. Similarly, in Wagn ‘ t decree granted 
plaintiffs a right of way eascacce: vut required them to 


construct cattle guards. After plesciffs failed to do so, the 
trial court ordered them to consiruct the guards within 
sixty days, and the Texes Supreme Court, in refusing to 
disturb that order, held that ‘‘in effect’? the order ‘«merely 
imposes upon the Warnasches [plaintiffs] the same obliga- 
tions which were imposed by the consent judgment’’ (295 


S.W.2d at 892). 
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in essence, the district eourt previously imposed 
a deadline for the Board of Edueai compliance and the 
Roard had failed to meet it. Thus, at the conference held 
on January 22, 1976 with respeet to the motion to imple- 
uent, Jndge Pollack gave the Board of Education an addi- 
tional six weeks to carry out its responsibilities under the 
Judgment with respect to the prototype job analyses (J-638- 
629a). The Board of Edueation failed and refused to com- 


ply with that deadline. 


Accordingly, the district court should have granted the 
Examirers’ motion to implement. Entry of such an order 
was clearly authorized by 3 ale 70 of the F+ teral Rules of 


Civil Procedure which provides in part: 


“If a judgm nt directs a party... to perform any 

. . specifie act and the party fails to comply within 

the time specified, the court may direet the act to be 

done at the cost of the disobedient party by some other 
person appointed by the court... .”’ : 

Here, the district court’s decrees required the Board of 

Education to perform a ‘‘specifie act’’. It did not do so 

and the court below set a deadline for its compliance, which 

was also not complied with. Under Rule 10, the Board of 


Examiners, a publie agency having expertise in the testing 


area, should have been authorized to ereate the analyses 


utilizing its indepencent consultant, Development Dimen- 
sions, Ine., experienced and recognized testing experts (I- 
781-787a). 
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Conclusion 


It is respectfully submitted that the Judgment entered 
below on July 7, 1976 should be reversed. For the reasons 
set forth in Point I above, this cause should be remanded 
with instructions to vacate the Consent Judgment and dis- 
miss this case in its entirety. In the alternative, for the 
reasons set forth in Point II above, this cause should be re- 
manded with instructions to deny the motion to ‘‘modify”’, 
and grant the motion to implement, the Consent Judgment 
and the March 25, 1975 Order. 


Dated: New York, New York 
September 30, 1976 


Respectfully submitted, 


Kays, Scucrer, Frerman, Hays & Hanpier 
Attorneys for Defendant-A ppellant 
Board of Examiners 
425 Park Avenue 
New York, New York 10022 
(212) 759-8400 


Of Counsel: 
Sav. Z. CoHEN 
Junius BERMAN 
Howarp A. Jacospson 
Barry P. Scuwarrz 
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Addendum A 


New York’s Constitutional and Statutory Scheme for 
the Selection and Licensing of Supervisory Personnel 


in the New York Schools 


Article 5, Section 6 of the New York State Constitution 


requires : 


‘‘Appointments and promotions in the civil service of 
the state and all of the civil divisions thereof, including 
cities and villages, shall be made according to merit 
and fitness to be ascertained, as far as practicable, by 
examination which, as far as practicable, shall be com- 
petitive. ...’’ 


In accordance with that constitutional mandate, the New 


York State Education Law repeatedly spells out the re- 
quirements that such examinations must be ‘‘objective”’, 
that they must be ‘‘prepare[d] and administer[ed]’’ by the 
Board of Examiners, that determinations of fitness are 
within the exclusive province of the Examiners and that 
licensure must precede appointment. Thus, Section 2569 
(1) (a) of the Education Law provides: 


“It shall be the duty of the board [of examiners] to 
hold examinations whenever necessary, to examine all 
applicants who are required to be licensed or to have 
their names placed upon eligible lists for appointment 
in the schools ..., and to prepare all necessary eligible 
listsy 2.077 


Similarly, Section 2590-j of the Education Law provides: 


‘**3. (a)(1) The board of examiners shall prepare 
and administer objective examinations to determine the 
merit and fitness of all candidates for . . . supervisory 


service positions. ... 
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[b] (2) Examinations for all supervisory service 
positions shall be open qualifying. 


(3) The board of examiners may establish an elig- 
ible list for any class of positions for which it finds in- 
adequate numbers of qualified persons available for 
recruitment.’’ 


In addition, Section 2573(2) provides, in part: 


‘‘The superintendent of schools shall require the 
board of examiners, in anticipation of the reasonable 
needs of the school system, to conduct examinations so 
that eligible lists may be ready for promulgation as 
soon as vacancies come into existence. Where vacan- 
cies already exist, and cannot be filled because eligible 
lists have been exhausted, the superintendent of 
schools shall require the board of examiners to hold 
examinations forthwith. ...’’ 


Finally, in addition to passing an objective examination, 


the Education Law requires a candidate for a supervisory 
position to satisfy minimum education and experience re- 
quirements promulgate 1 by the Chancellor. Thus, Educa- 
tion Law §2590-j(2) provides: 


‘*The chancellor shall promulgate minimum educa- 
tion and experience requirements for all teaching and 
supervisory service positions which shall not be less 
than minimum state requirements for certification. ...’’ 


ADDENDUM B 
February 10, 1926. 


of 


Investigtion of the Board of Examiners 
of the City of New York by the 
President of the Board of Education 
of such city as a Committee of One 
appointed by said Board, 


MEMORANDUM .S TO INQUIRIES SUBMITTED BY .. COMMITTEE OF TH® BORD OF 
EDUC..TION RELATIVES TO THE BO..RD Of EXAMINERS. 


The Board of Education of the City of New York, by a resolution 
adopted May 16, 1923, designated the President of such Board of 
Education as a committee "to conduct an investigation of the Board of 
Examiners of the City of New York and the coriuct and affairs of 
such Board of Examiners," and directed such Committee to report 
the result of its investigations to the Board for its consideration and 
action. An investigation was conducted by the President of the Board 
as such Committee, pursuant to such resolution, which contimed dur- 
ing the year 1923 and was terminated on January 28, 192i. Upon the 
completion of the investigation President Ryan as a Committee of the 
Board examined the evidence taken upon the investigation, preparatory 
to submitting his report to the Board as directed by the resolution. 
In December 192, the President submitted his report to the Board of 
Education, consisting of the testimony taken upon the investigation 
and his findings or recommendations as to the affairs of the Board of 
Examiners based upon such testimony, 


The Board did not act upon the report or the recommendations 
made by its President, but on D-cember 10, 1924, adopted a resolution 


to the effect that the report be referred to the President of the Board 
and the Superintendent of Schools as a Committee of the Board, and 
that the Committee be authorized and empowered to advise with the 
State Commissioner of Education in reference to the matters contained 
therein, On January 23, 1925, such Committee of the Board submitted 
to the Commissioner of Education all the testimony taken upon the 
investigation, together with the exhibits referred to therein and the 
conclusions am) recommendations of the Committee, 


The Committee, at the time of submitting such report and recom- 
mendations, presented to the Commissioner of Education chirtcen so 
called typical questions pertaining to the power of the Board of Educa- 
tion and the Superintendent of Schools as to examinations conducted 
by the Board of Examiners for the licensing of teachers, In submit- 
ting such questions the Committee states: 


"In order that the Board of Education and the 
Superintendemt of Schools and other boards and 
officers may be clear in respect of their powers 
to tring about efficiency and competency in the 
services rendered by the Board of Examiners and 
proper, harmonious relations between the seid 
Board end other boards and officers of the school 
system, the following typical questions which 
are now engaging the attention of the educational 
authorities of this city arc submitted to you for 
your advice." 


These questions pertain to the powers and duties of the Board of 
Examiners, the control and supervision of tcachers! examinations by 
the Board of Education and the Superintendent of Schools, and in 
some instances to policies and methods to be observed in the conduct 
of such examinations, 


An examination of the questions submitted will indicate that many 
vf them are controversial in nature, 1 determination of them might 
effect adversely rights and powers asserted or claimed by the Board 
of Examiners, The Board or its members have not been ziven an op- 
portunity to present their views relative to the matters involved in a 
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iderction and determination of such qucstions, It would not be 
yiuper for the Cormissicner of Uducaticn to nass upon these questions 
in such a manner as to pcreclude the Board or aly of its mezbers or 
o*ficers from raising such questions upon an appecl to the Commis- 
sioner of Education, umier the Education Law, from ary official 
action of the Board of Education or the Superintendent of Schools 
if they conceived themselves aggrieved thereby, The Board df Edu~ 
cation has through its duly authorized Committee requested the opinion 
of the Commissioner of Education as to the particular matters referred 
to in the questions submitted, Their request is entitled to consideration 
ard it may be advisable and useful to express an opinion as to the 
force and effect and the application of the provisions of the statute 
relating to the Board of Examiners and the conduct of teachers‘ 
ex, tinations by such Board, and the powers and duties of the Board 
of Education and the Superintendent of Schools as to the Board of 
Examiners and teachers! examinations, A reason ble interpretation 
of the statute and the application of the provi jions therecf as nter- 
preted will dispose readily of many, if not all, of the questions pre- 
sented. 


Txe Board of Education, the Superintendent of Schools and the 
Boar! of Examiners are creatud by statuto and their powers and duties 
are defined therein, The public schools of the City of New York 
are under the control and supervision of the Board of Education and 
the Superintendent of Schools of the city school district of New York, 
which itself is a pert of the State system, As stated by the Commis- 
sioner of Education in the case of the Appeal of the Superintendent 
of Schools of the City of New York relative to the adopt ion of certain 
by-laws, decided Janmary 5, 1920: 


"It may be assumed that when the Legislature 
created the Board of Education with broad general 
powers, and the office of Superintendent of Schools 
who was to be the chief executive officer of the 
board should exercise its power of management and 
control by duly declared enactments and directions 
and that the Superintendent stould execute and ad- 
minister in detail, in accordance therewith, all 
the affairs falling within the management and control 
of the board," 


The Board of Examiners is a part of the local school system, created 
by statute for the purpose of performirg the very important function 
of testing the qualifications ct candidates for teaching positions and 
providing lists from which appointments to such positions are made, 
The statute provides that: 


"It shall be the duty of the board to hold 
examinations whenever necessary, to examine all 
applicants who are required to be licensed or to 
have their names placed upon eligible lists for 
appointment in the schools in such city, except 
examiners, and to prepare all necessary eligible 
lists. Eligible lists shall not be merged and 
one eligible list shall be exhausted pefore 
nominations are made from a list of subsequent 
date. No eligible lists, except a principals! 
eligible list, shall remain in force for a 
longer period than three years, The board of 
examiners may employ temporary assistants at 
a compensation fixed by the board of education. 
It shall perform such other duties as the board 
of education may required." 

(Sducation Law, Section 871, as added by L. 1917, 
Ch, 786, and amended by L. 1920, Ch. 837.) 


As stated in the opinion of the Comissioner of Education in the 
case of Matter of Jurisdiction of Board of Examiners of the City of 
New York, 25 St. Dept. Repts. 275: 


"Tt was the obvious purpose of this section 
to confer upon the board of examiners the power 
and duty of examining applicants for teachers! 
licenses, Such power may not be exercised nor 
may such duty be performed without giving to the 
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board of cxaminers ontire control over the 
examination of apolicants, which includes the 
preparation of questions, the rating of answors 
and such other investigation as may be necessary 
to ascertain the fitness of applicants for 
licenses. As to these matters the power of the 
board of examirncrs may be exercised oxclucive 
of control by thc board of education and the 
superintendent ofschools. There may not be, 
by regulation of the board of education or by 
the exerciso of supavisory power ccnforred 
upon the superintendent, any interference with 
the determination of the fitness of applicants 
who are required *o be licensed as teachers. 
This detcrmination must under the statute be 
made by the board of examiners through the 
examinations conducted by such board," 


The preparation of ecligitle lists upon which the names of all candi- 
dates for teaching positions are required to be place¢, and from which 
apcointments to teaching positions are required to be made, is within 
the exclusive control of the Board of Examinors, The conduct of ex- 
aminations for the determination as to fitness of candidates and the 
methods and procedure to be followed upon such examim tions are 
within the control of the Board of Examiners, Neither tho Board of 
Education nor the Superintendent of Schools may by any official action 
deprive the Board of Examiners of the powers conferred upon it by 
statute as to such examinations, or interfere with the duties imposed 
upon the board pertaining to the determination of the fitness of candi- 
dates for teaching positions or the preparation of eligible lists, 


It is the intent of the statute that the Board of Examiners should 
possess and exercise an exclusive power in the making of the tests and 
cxaminations which are required for the purpose of detcrmining the 
qualifications o1 teachers. 1t would be contrary to the oxpress language 
and the evident spirit of the statute to nermmit any other administrative 
agency to assume any responsibility or exercise any control in respect 
to the determination of the fitness of candidates for teaching positions, 


The question arose in the case of the Matter of the Jurisdiction of 
the Board of Examiners, above cited, as to the extent of the control of 
the board of education and the superintendent of schools over the board 
of examiners and the conduct of examinations by it. The Commissioner 
held in this case that: 


"The board of examiners of the city school 
district of New York is not an independent body, 
It exists as a part of the educational system 
of the district. The jurisdiction of the board 
of education and of the superintendent of schvols 
extends over it as over every other board or 
bureau of the system, subject only to the exclusive 
power and duty conferred by statute in the conduct 
of examinations and the preparation of eligible 
lists," 


Subject only to the exclusive powers and dutics above referred to, 
the Board of Examiners and all of its officors and employcos are sub- 
ject to the same supervision and control as other departments and 
bureaus of the city school system. The Superintendent of Schools 
may enforce the provisions of the law relative to teachers! examina- 
tions and require that they be held and that cligible lists be prepared 
so that teachers may be appointed as required, As was stated in the 
case above referred to, 


"The board of education may create such 
positions as may be necossary to enable the board 
of examiners to perform the dutics imposed upon 
it, The employees of the board are to be appointed 
in the same manner as other aaployees of the 
educational systemof the district and their 
compensation is to be fixed by the board of education, 
Such employees are subject to the supervisory control 
of the superintendent of schools, in the same manner 
as other employees cf the system." 
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* In socaking of Section 871 of the Erucation Law, which creates tho 
Beard of Examiners and imnoses upon it the duty to hold teachers! 
examinations and place the names of applicants who are required to 
be licensed upon eligible lists the Commissioner said in this case: 


"Such section in its provisions for the 
examination of applicants for licenses and the 
preparation of eligible lists, docs not provide, 
nor is it necessary that it should provide in 
order to cerry into cffect the purpose of the 
statute, for an indeperdont and oxclusively 
controlled buroau within the educational system 
of the city school district. The contro] over 
the board of examiners exercised through by-laws 
of the board of education or within the jurisdicticn 
ef the superintendent of schools must be such as 
to leave the boord of cxaminers free and independcnt 
in the ascertainment of the fitness of applicants 
for licenses and in the oremration of eligible 
lists. Subject to this limitation, the power and 
jurisdiction of the board of education znd of the 
superintendent of schools over the board of 
examiners is the same as that which applies to 
all other activities of the eccuational system 
of the city school district." 


In summarizing thc conclusions reached by tho Commissioncr as to 
the questions submitted to him for determination upon the appeal, he 
stated that: 


"1, The superintenicnt of schools, as tho 
chief executive officer of the educational system 
ef the city school district of New York, has no 
juriediction over the examinations of applicants 
for teaching positions requiring licenses, which 
exmminntions include the preparction of questions, 
tho roting of answers and such other investigations 
za may be necessary to ascertain the fitness of 
such applicants fo. 14: -ses, The supcrintendent 
of schools may mr *d licenses from persons 
who have been fow.. ..«.0 examination to be qualified 
te reccive such licenses and hive been placed by 
the beard of examiners upon cligible lists. Except 
as to such examinations and the preparation of 
eligible lists, the board of education and the 
superintendent of schools have the samo jurisdiction 
and control over the board of exzminers and its 
employees as they possess and cxcrcise over other 
boards and bureaus within the educational systan 
of tho city school district. 

"2, The board of education may not determine 
the subjects of examinations and the dates on which 
examinations are to be held, and subdivision 2 of 
section 11 of the by-laws of the board of education 
providing to this effect is invalid. The super- 
intendent of schools in the exercise of his 
administrative functions should determine the datos 
of examinations. 

"3, The board of superintendents moy determine 
the subjects generally of oxaminations, and the board 
of educetion should prescribe such subjects on the 
recommendation of such board of superintendents. 

The determination of the passing mark upon examinaticns 
enters directly into the determination of the fitness 
of applicants for licenses and should be made by the 
board of cxaminers, subject to review as povided 

by law," 


The rcasons upon which such conclusions are based are set forth at 
length and with some care in the decision on the appeal, The Beard 
of Examiners instituted the appeal and presented a petition in which 
all the qostions relating to the jurisdiction of the bocrd of education 
and the superintondent of schools ovor examinations wore presented 
properly for determination, The Board of Education appeared through 
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the Corneraticn Counscl of th. city and onowered the setition. 4 
heerirg wes had and crai ary, sacnts wore presented in behalf of the 


al musi, therefore, be decmed 
mainstion thercc! and the con- 
y the ieamlantoney Education upon such appeal 
med effective and to control, so far as may be, simil-r qucs- 
tions proschted to the Commisyicncr of Ecucation for his considcr-tion, 


uirics suomittcd by the Commit... 
report of the Presidcnt of the 
inicd te investig-te the affairs 
Board of Zxrmincrs, cust de consider and disvosed of in the 
of tho provis ions of the statute rolating to the powers and dutics 
ard o £ Educe tion and Super intendent of Schools of the City 
trict of Hew York, and of the Board of FExamincrs of such 
i urnosc te consider the inquiries in their order of 
csentation and to give my opinicn as Hs each of them so for as they 
- = te the statutcry powers and dutics of the Board of Educction, 
endont of Schools, and the oo ef Fxaminors. 
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ommittec asks if tho Superintendent of Schools has the 
iircct the Beard of Examiners to submit to iim currently 
full inforration as to the matters relating to the work of the Board, 
including copies of the minutes of their meotings, monthly reports of 
examiners, copics of amendmonts to their rules, copics of qicstions 
upon written examinations, reports cf results of cxaminations and copics 
of circulars of anncuncement of cxaminztions, 


Under Section 870, subdivision 1, of the Educetion Law, the super- 
intendent cf schools has the power 
"Tc enforce all provisions of law and all rules 
and regulations relating tc the mamgement of 
£ the schcols, ctc," 


He cannot onforce the law and the legally cnacted rules relcting to 
examinations without mving informtion as to the work being done 
by the Bonrd of Exeminers. He may, thercf quire repe rts to be 
submitted to hin as tc the dutics perform y the ord He may 
roquire the board to submit to him such information es he dcems neces- 
sary, provided that hc es not in any way intcrfcre with the coneuct 

exeminations and th reporaticn of cligible lists. I do not 

think that can require hn oxaminer to state the amuurt cond mture 
of the work done by nim, This work portains to the conduct 
rminations ond is not within his control, He may ask them to submit 
proposed rules and regulations and amoniments thereof, althoush hc 
may not in any way contre] such rules and regulations so far as they 
pertain tc examinetions and the ascertainment of the qualifications of 
candids tos takin; such examinations. He may request a report of the 
rosult of examinations, including the number of applicants, the number 
of a necehel candidates, the causcs of failure, ctc, While the supcr- 
intendcnt may roquest, and the board siculd furnish, copies of circulars 
and cther matters issucd by the board, the superintendent may not 
control the nature and contcnts of such circulars so far as they pertain 
to the conduct of examinations. 


2. In my cpinion thc Supcrintericnt of Schools may not direct that 
all questions sct up for examinations and the weights thcrcof shail be 
determined by the Board of Examincrs ct a meeting. The board itself 
has control over its procedure in determining what questions shall be 
asked and the woizhts that shall be given to such qucutions, 


3. Examimetion papers must be in the custody of the Board of 

iners and under its centrol, Such board is responsible for such 
papers and the Superintendent of Schools may not intorfere with or 
regulate the Bonrd of Examiners in exercising its control over such 
papers. 


4. The Superintendent may not direct the Board of Examiners to 
institute any system of correcting the papers, The matter of cxamining 
and correcting papers is within the exclusive control of the Board of 
Examiners, 
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5. Tho orfaticatine or minimig ng of the se called coachin; evil may 
be broucht about by a regulctivn of tho Bord of Educction t tho 
ffoet thet no texchar in the public schcol systen shall be cngaged 
in coaching cardi¢ates for tocchers' licenses; or the Board of Examinrs 
may provide thet no teacher who has been engaged as a coach shall be 
uapleyod by it. Tho matter of the amployncnt of tommrary assistants 
te eid the exmicsers is within tho control of the Boos of Examiners, 
The Suporintendcnt may not coprive the Board of Examiners of its power 
te select such cxrmincrs, 


It is provided in subdivision 9 of Socticn 866 of the Education Law | 
that the board of educction my "prescribe such rogulations and by-laws 
as my be nocossary to moke offectual tho provisions of this chapter,” 
This gives to the Board of Ueucation tje power to make such regulations 
and by-laws as are necostary to make effcctual the provisions of 
Sceticn 871 of tie Educction Law, relative to teachcrs' cxaminations 
end eligible liste. It boing cstablished that the coaching of 
candidates by teachers or other persons whe are cmployed as tompo- 
rary examinors vy the Board of Examincrs is an evil, it would sccm 
to be within the power of tho Board cf Fducation ty adopt a by-law 
cither prohibiting or limiting the cmployment of ch coaches as 
cxaninors, This matter is cvisiontly om which s id bo givon carcful 
ettenticn by the Board of Examiners, the Board of Education ani the 
Superintendcnt of Schools. If the Board of Educetiun acts unwisely 
in its attempt to rogulate the amploymont of coaches as cxamincrs, 
the Board of Exwincrs may bring tho matter to the attention of 
the Commissioner of Education by cppeal, and a determination will 
be made upon the merits after giving all the partics an opportu: ‘ty 
to be heard, 


6 and 7, All rules ani regulations relative to the conduct of 
examinations must be afpted by the Board of Exeminors, They need 
net be submitted to the Superinteniont of Schcols for his approval 
prior to adopticn, If no rules or regulations are adopted, as a result 
of which there is a failure upon the part of the beard to perform the 
duties imposed upon it, she Suprintendent of Schools may direct the 
board to edopt such rules, The form and substance of such rules, so | 
for es they pertainto the examinations for licenses and the placing 
of such candidates upon eligible lists, are within the control of the \ 
Bonrd of Examincrs. } 


8. It is modo the duty of the Board of Sxaminers to determine ( 
the fitness of caniidates, The rulos and regulations of the Board cf \ 
Exeminers must be apnliod uniformly. There may, however, be cascs | 
where & suspension or mcdification of the rules is necessary to do ! 
justice in particular casos, Such rules and regulations may, therc- ' 
fore, be suspended cr modificd in favor of a perticular candidate if 
justice domands it and there be no unfair discrimincticn against other 
candidates, 


9. This inquiry is -s to the supervision ani direction of the 
Superintendent of Sdhools over the members of the Board of Examiners as 
emmluyees of the Board cf Education. As held in the case of the 
Matter of the Jurisdiction cf the Board of Examiners, 25 St. Dept, 
Repts, 275, 285, the control and supervision over the Board of Ex- 
aminers by the Board of Educaticn and the Superintendent of Schcols 
must be such as t« leave the Board of Examiners free and intepentent 
in the ascortcinment of the fitness of applicants for liconses and the 
preparation of eligible liets; subject to this limitation, the power and 
4urisdiction of the Board of Zducation and the Superintendent of 
Schools over the Board of Examiners is the same as that which applies 
to all other activities of the educational system of the city school 
district, 


It is further inquired as tc whether the Superintendent of S-hcols 
is responsible for the supervision and direction of the work of * .2 Board 
of Examiners and of tho individual members of the board, to the same 
degree that he is responsible for the supervision and direction of all 
other employces of the Board of Education. The Superintendent of 
Schools may supervise and direct the Board of Examiners to the cxtent 
of requiring the conduct of the necessary examinctions and the prepara- 
tion cf the lists of holders of licenses, as required by statute. He may 
not dircet or supervise in any way the doterminetion of the fitness of 
the candidates for liccnses or the preparation of the eligible lists. 

The mombers, officors and employees cf the Board of Examiners, being 4 


mee B7 


wrt of the olucaticntl oystan of the city, arc subject tc the same rules 
that are in force as to th office managemcat of other burcaus ani officcs 
of the Fducaticn Depcrtaent,. 


10, Inquiry is clso mido as to the nowor of the Jord of Raamincrs 
to institute acudarticns cf « perticuler natu o to 4: ‘tormim the quaii- 
fications ot canlidates for iicensos, without conoultug tho Sunmrin- 
temtent cf Schcois or witneut obtaining his approval thercfor before the 
cxtmiin tion is held, It is provided in subdivision 2 of Sccticn 876 of 
the Edyeation Law thet the Board of Education may create such 
teaching positions as may be uecessary for the cfficicnt management of 
the schcols an’ of other educational activities. Heving crested such 
nogitions, it becemes the duiy of the Boare « { “ducaticn of the City 
school district of New York, upon roceamordatior. of the Burd of 
Sanerintonicnts, tc designete the kinds and grades ci licenses which 
shall be required for teaching positicns, “together w .-h the academic 
and professional qualifications required for cach kind or grado of 
license." This vcrovision authorizes the Board of Educaticn Lo determine, 
en the recommord:tion of the Board of Superintendents. the kinds and 
grades of licenses to be held, and also the rcademic and prefessional 
cualificaticns required of the holder of cach license, The determination 
of the fitness cf the candidates is within the control cf the Board of 
Examiners, Tho Superintendent my not control the board in its ap- 
plication of the tests or the conduct of examinations for the purpose of 
ascertaining such fitness, The Board of Mxaminers is therefore not 
required to ccnsult the Superintendent cf Schools as to the mture of the 
cxaminatiocns and tests to be appliet, 


ll. This qostion also pertains to the nature of examinations to 
bo held in dctermining the fitness of candidates for licenses, The in- 
quiry is os to the power of the Board of Educcticn to control the catent 
of written examinations required of graduatcs of training schools cnd 
the applicants for license No. 1. In my opinion the Board of Education 
or the Superintendent of Schools may not diroct the Board of Examiners 
te eliminate or reduce the extent materially of the written cxamin-vions 
roquired of such graduates, This mttcr is one that mst nocessarily 
fall within the exclusive control cf the Board of Examinors, 


12. This qiestion has to do with the rating of candidates for 
licenses, It being the duty of the Board of Fxami irs to examino all 
applicants who aro required to be licensed or te have thcir names 
placed upon eligible lists, It is for the board to determinn as te the 
rclative values and weights of the varicus parts of the cxaminations 
and of tho credit which shall be given on account of prior service and 
experience, All matters which relate to the rating of candidatcs for 
licenses fall within the exclusive control of the Board of Examiners, 
It is their exclusive duty to prepare eligible lists, ami thoy could not 
porform this duty without determining in their owm way and in accerd- 
ance with mcthods adopted by them the ratings to be given tc candi- 
dates upon cxaminations adopt cd by ther, 


It is possible that the methods used by the board in the conduct of 
its examinations arc improper. It may bo that thc presont practice 
docs not produce desired results. The law docs not pormit either the 
Bonrd of Education or the Suparintendcnt of Schools to control tho 
action of the Board of Exminers in the performance of its duty of 
conducting cxaminations and preparing eligible lists. The romecy, 
if any, would appear te be by an appeal to the Commissioner of Educo- 
tion from the acticn of the Board of Examiners as to a particular 
cxamination, raising the question of the sufficicncy and prepricty of 
such oxamination. Upon such an appeal the question of the fairness 
ant the reasonableness of the methods used by the Board of Examiners 
might be dotermined after giving to all the interested parties an 
opportunity to be heard, 


The question is as to whether the members of the Board of 
Exeminers are “governed by the provisions of the Education Law and 
the by-laws cf tho Board of Education enacted in accordance therewith, 
as to their tenure of office, vacations, absonces from dity, etc., and to 
what extont, if any, are thoy governed by the Civil Service Law and 
the rogulations of tho municipal Civil Service Commissicn," The cxam- 
incrs are appcinted by the Board of Education. They are within the 
provisions of the Civil Service Law and appointments must be mado 
from oligible lists proparod by the municipal Civil Service Commission, 
in accordance with the rules of the Stato Civil Scrvice Commissicn, 
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Tm re is no previsicn ia the lew as & tenure, They are cuprosaly 
except from the provisions of Scoticn 872 ef the Etueaticn Lew, 
roletize te appcintments fer probeticnary periads, Is i therefore 
doubtful whether an currmincr who has serwod th poriot proseribed as 
the probati.ncry perict is entitled te permaront tenurc under sub- 
‘ivision 3 of Section 872 of the Education Law, This is o qostion 
“ich ought net to be dotormined by me cacopt upon appeal in « 
sarticular case, where all the partics interested may havo an oppeor- 
tunity to be hoard, It is my opinion thet the examincrs are subject 
to the rules cf the Board of Education rclative to vacctions, losves of 
abserce and other similar matters. What we hove alroady said as to 
the Board cf Examiners being « pact of the Eduention Depa. ont of 
the city applics to such matters, 


Tt is obvicus thet the ovoinics which I have hore rondcred as the 
several inquiries that have boon presented te me my have o bearing 
upon controversios which may arise betwoen the foard of Etucation, 
the Board of Examihers and the City Superintentent of Schools, My 
intont is to do nothing more than set forth general principl« 
should guide the Board cf Education and the City Suvcrintent 
Scheols in the cxcreisc cf ecntrol or supervision over the comduct of 
cxaminaticns and the prenmaration of eligible lists by the Board of 
ixaminors, If a controversy dows arise is 4 particular case it will 
have to be determined upon appeal, after giving due notice w the 
intercsted partics ami after a consideration of the particular facts and ' 
arguments prosunted by such partics, 


Many of the quosticns pertain tc mthods and practice in the oun 
éuct of toschers’ exmainations, The invostigation conductod by Presi- 
dent Ryan, while in mmy particulars incffuctive, is sufficiont to show 
thet defects cxist in methods and practice upon much camminticns 
which shuld be remediod., The Board of Examiners have complained 
bitterly ef tho neture of the investigaticn and the manner in which it 
wes comucted, There is somo basis for their complaint, It may at 
least bo stated thet there were instances where the mombors of the 
berm wore not givon a fair and full opportunity c cxplain conditions 
which were eriticizod. It secms ossertial that further inquiry should bec 
made of tho mombors of the Board of Excminors and of others familiz 
with the cxamination system, before the rocommomiations of Prosiden 
Ryan, besed upon investigation conducted by him be approved by mo. 

1 do not focl at liberty, with the evidence before me, te concur wits 
him in his conclusions as to dofects cxistirg in tho eunduct of teachers! ' 
cxaminations. 


The integrity of the teachors! cxrmination systam in the City Sechwol 
District of New York must be maintained, The public schools of the | 
city will not accomplish the required results unless there bi establishd 
ond maintained a high standard of teacher qualifications, Th« of- 
fuetivencss of the teaching service and the success cf the public school 
systan will depend upen the scloction and promotion of mabcrs of 
the toucching and supervising staffs after the application of such tests 
o& will determine fairly the mrit and fitness of the camlidates for 
tonching ~wi supervising positions, If thore are defects in the mothods 
and deviecs used in the sclocticn and promotion of teachers, nothing 
is more important than the climination or < rrecticn of thus, 


The tostimony prosonted upon the investigation conducted by Prosi- 
dent Rymm and the facts, recommendations ani conclusions contained 
in his report may not be ignored, A carcful considcration cf thom, 
together with such further information and statoncnts as my be 
obtainable, might rosult in a modification of cxisting conditions and 
preetice rolative to the selection of t.achors, with a cunsoqicnt im 
nrovemont of the teaching sorvico, The Board of fegonts, through 
its committees cni the Commissioncr of Education and his subordinates 
in the vepartmont of Education, has alroady undertaken the task of 
oxomining the volusincus testimony and cvidonce which have boon 
erosonted relative to the toachcr oxmmination system in the City of 
Now York. It soums to be agreed that the dofocts which may be 
found to oxist may be ramedicd, and that a modification of tho prosont 
practice upon cxaminations for tho purpose of obtaining botter rosulte 
may be mado efter duc conference with city school authorities, the 
Board of Examiners and other intcrosted in teachers’ examimticns. 
Recognising the importance of tho questions involved, the Board of 
Regents and the Commissicnor of Education will be willing to give 
*furthor considcration to these questions and advisc tho Board of 


sonticn, the City Supcrisen cnt § J the Board of 
SMANCTS, a 5 5 t mtcs i portics, 2s 
to whet setion should bo taken in .* 
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